





Vou. 58 


CENTRAL LAW. JOURNAL. 


401 








Central Law Journal. 


ST. LOUIS, MO., MAY 20, 1904. 














LIABILITY OF BOARDS OF HEALTH FOR THE 
NEGLIGENCE OF THEIR OFFICERS IN THE 
PERFORMANCE OF THEIR DUTIES. 





One of our honored correspondents is find- 
ing difficulty in determining the status of the 
law at the present time on the liability of 
boards of health for the negligence of its 
officers. : 

In the treatment of this subject we desire 
to enclose the limits of our discussion within 
narrow and definite lines. In the first place 
we have no intention of re-opening the argu- 
ment as to whether a board of health is a 
government agency or one for purely local 
benefit. We admit that the board, as to the 
general scope of its duties, is a governmental 
agency. So also our present discussion has 
nothing to do with that class of cases in which 
the board of health is charged with liability 
for acts of trespass and intentional injury 
committed arbitrarily and altogether outside 
of the bounds of their duty. Like the mem- 
bers of any other board, governmental in its 
nature or otherwise, they are liable although 
the board itself or corporation is not, the act 
being ultra vires. We have here to do only 
with the negligence of the board of health or 
its officers in the attempted discharge of their 
duties. 

Much argument has been indulged in by 
some courts in the endeavor to establish a 
universal rule that no governmental agency 
can be sued in tort, even though the act 
creating such agency gives it the right to 
sue and be sued ; other courts, therefore, in the 
face of the apparently convincing logic, with 
which this position is sustained, have found 
it difficult to make exceptions demanded 
by every consideration of justice and fair- 
dealing. It has been repeated so often as to 
become a truism that the law is not logic. 
The frailties and imperfections of human 
nature are the uncertain elements that destroy 
the possibility of any mathematical accuracy 
in the determination of legal questions. The 
law as a theory is purely logical; in its ap- 
plication, however, it must be just also. So 
long as the logic of the law serves the ends of 
justice, the courts will follow it into its re- 





motest ramifications, but at that point where 
logic and justice separate, the courts possess- 
ing the true judicial instinct part company 
with logic. Old Shylock’s fate warns us of 
the danger of following out the logic of the 
law to extreme conclusions. And Burke, in 
a statement that will go ringing down the ages 
of political history, said: ‘‘Justice is itself 
the great standing policy of civil society ; and 
any departure from it, under any circum- 
stances, lies under the suspicion of being no 
policy at all.’’ 

We have said this much in order to lay the 
foundation upon which to justify the excep- 
tions to the general rule now under discussion 
that governmental agencies, including boards _ 


- of health, are not liable to be sued for the 


torts of their officers. The authorities, as 
respecting boards of health, which sustain 
this rule are as follows: Raymond v. Fish, 
51 Conn. 80, 50 Am. Rep. 3; Forbes v. 
Board of Health, 28 Fla. 26, 9 So. Rep. 862, 
13 L. R. A. 549; Seavey v. Preble, 64 Me. 
120; Dooley v. City of Kansas, 82 Mo. 444, 
52 Am. Rep. 380; Ogg v. Lansing, 35 Iowa, 
495 ; White v. Marshfield, 48 Vt. 20; Mitchell 
v. Rockland, 52 Me. 118; Lynde v. Rock- 
land, 66 Me.. 309; Barbour v. Ellsworth, 67 
Me. 294; Spring v. Hyde Park, 137 Mass. 
554; Jones v. New Haven, 34 Conn. 1. We 
shall have to do only with the cases making 
exceptions to the general rule thus an- 
nounced. 

In the first place it must be remembered 
that while the general scope of the board’s 
duties are governmental the performance of 
these duties are generally ministerial, not ju- 
dicial. Sumner v. City of Philadelphia, Fed. 
Cas. No. 13,611. It was held, therefore, in 
this case that the discretion vested in the 
members of a board of health as quarantine 
officers was areasonable not an absolute one ; 
and that whether the detention of a vessel 
was proper or not must be gathered from the 
facts of the case. This argument leads us 
still further to say that wherever the duties 
of the board are purely ministerial, they are 
liable for negligence in the actual perform- 
ance of such duties. Any other rule, to our 
mind, would open the door to gross injustice 
and unwarranted interference with the rights 
of the people. The principle here sought to be 
maintained is well illustrated by the case of 
Aaron v. Broiles, 64 Tex. 316, 53 Am. Rep. 
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764, where it was held that while a board of 
health may remove from a city persons in- 
fected with smallpox, yet they are liable in 
damages for the negligent manner in which 
they perform that duty. Thus, in that case 
the board was held liable for removing pa- 
tients in stormy weather and putting them in 
an unsafe and unprotected tent, whereby they 
aré so exposed that death ensues. The court, 
in explanation of its decision in this case, 
said: ‘The bailee of the most common prop- 
erty is, under some circumstances, required 
to use the highest degree of care. If the 
defendants had taken possession of the plaint- 
iff’s mule or horse, to be used for the benefit 
of the city, the law would have exacted of 
them the highest degree of care. Can it be 
that when, for the benefit of a city, its offi- 
cers take possession of a man’s wife and 
child, the law will say to the custodians, ‘‘You 
must not bear malice toward the sufferers, 
but all that is required of you is that you 
shall not be guilty of gross negligence? We 
think wot. * * * Ifthe defendants caused 
the removal of the plaintiff’s wife and child 
without the care and precaution which the 
circumstances required, and if the deaths re- 
sulted therefrom, then in our opinion, they 
are responsible; and acting under a city or- 
dinance, does not shieldthem. * * * The 
jury were told that the board of health, while 
acting under the city ordinances in devising 
plans to protect the city against disease, were 
acting in a judicial capacity, and were not 
responsible for errors and mistakes of judg- 
ment. There was nothing judicial in the 
act of moving this woman and child, and the 
question is not whether the policy was wise or 
unwise, but whether there was wrong done in 
one of the details of its execution. 

Another exception is the commission of a 
trespass or the erection and maintenance ofa 
common nuisance. Thus, where the board of 
commissioners of a county, acting as the 
board of health, erect and maintain a pest- 
house in grounds belonging to the county, 
and near a dwelling house, and placed in 
such pest house persons infected with a ma- 
lignant disease, by reason whereof the occu- 
pants of the dwelling house were infected 
with the same disease, and the occupancy of 

uch house rendered unsafe, it was held that 
the county was liable for such injury. City 
of Henderson v. O’Halloran (Ky. 1902), 70 


S. W. Rep. 662, 59 L. R. A. 718; Haag v. 
Vanderburg County Commissioners, 60 Ind. 
511, 28 Am. Rep. 654. As to board’s lia- 
bility for the commission of a trespass, see 
Dooley v. City of Kansas, 82 Mo. 444, 52 
Am. Rep. 380. 

Still a third exception is in cases where the 
board overreaches its authority and acts tyr- 
ranically without warrant of law, in such 
cases the members of the board are liable 
therefor individually. Brown v. Murdock, 140 
Mass. 314; Beers v. Board of Health, 35 La. 
Ann. 1132, 48 Am. Rep. 256. 

In calling such prominent attention to 
those authorities which are inclined to insist 
on exceptions to the general rule as to the 
non-liability of governmental boards, we are 
not unconscious of the fact that there are 
other decisions cited by us as establishing the 
general rule which are in apparently direct 
opposition to some of the exceptions here ex- 
pressly set forth. Our intention, at this 
time, however, is to endeavor to reconcile 
these apparently conflicting decisions by 
showing a sound reason for making certain 
exceptions to the general rule and that such 
exceptions need not necessarily undermine 
the force of the general rule itself. Our own 
conclusion therefore would be that where it is 
acting within the law in the determination of 
doubtful questions left to its discretion, as 
for instance, the advisability of declaring a 
quarantine or imposing general regulations 
for the health of the community, the board is 
acting not only as a governmental agency 
but in a judicial capacity and should there- 
fore be free from any liability whatever. 
When, however, we come to the application of 
these regulations to individual cases, we are 
on doubtful ground, but the better rule seems 
to be that their discretion in this regard is 
only a reasonable and not an absolute one, 
as we have already observed; ani that 
whether tie exercise of their discretion was 
reasonable should be determined by the jury 
on the facts in evidence in each individual 
case. When we come, finally, to the third 
class of case, i. e., the mere execution of the 
board’s orders or regulations as applied to any 
individual case, our firm conviction is that the 
proper safeguarding of human life and liberty 
demands that the members of the board be 
held to a strict liability for the negligent man- 





| ner in which they perform such duties. 














XUM 


Vou. 58 


CENTRAL LAW JOURNAL. 


403 








NOTES OF IMPORTANT DECISIONS. 


WHERE PARTY HAS NOT THE ABILITY TO Pay 
FOR GOODS BOUGHT AS JUSTIFYING A CHARGE OF 
OBTAINING GOODS ON FALSE PRETENSES. — In 
several cases which have recently came before 
the metropolitan police courts of London, in 
which the prisoner was charged with obtaining 
goods by false pretenses, it appeared that the 
goods were sold to him for cash, and that he paid 
for them with worthless checks. *‘It seems to 
have been possible,’ says the Solicitor’s Law Jour- 
nat, *‘at no very remote period of our history, to 
order goods from a tradesman without any inten- 
tion of paying for them, and without any risk 
from criminal law. It was, of course, and still is 
necessary to prove the false pretense as an exist- 
ing fact, and the judges may have at one time re- 
quired stricter proof of such pretense than they 
do at the present day. But of late years itis not 
unusual to read of convictions where the defend- 
ant had meals at a restaurant, or stayed for some 
days at an inn, and was not shown to have said 
anything about his means or ability to pay for 
what he ordered. It was considered sufficient to 
prove that he ordered goods without having the 
means of paying for them, and that the false pre- 
tense could be implied from the circumstance. 
We do not see, therefore, that the case is much 
strengthened by the fact that the prisoner gives a 
check for what he has ordered; a check for which 
he has made no provision, and which he knows 
will not be paid.” 

In Reg. v. Hazelton, 2 C. C. R. 134, where the 
prisoner was indicted for obtaining goods by false 
pretenses, it was proved that he ordered goods of 
the prosecutors and said he wished to pay ready 
money for them. He gave checks on banks where 
his account was overdrawn and without having 
any right to overdraw. It was held that there 
was evidence of the false pretense that the checks 
were good and valid orders for the payment of 
their amount. The different counts of the in- 
dictment were all based upon false pretenses 
with regard to these checks, but the evidence 
would probably have been sufficient, apart from 
the checks, to establish that.the prisoner had no 
hope or expectation ef being able to pay for the 
goods. In the case of a guest staying at an inn, 
and who gives a worthless check for the bill ren- 
dered to him at the end of the week, it would be 
difficult to say that he obtained credit by means 
of the check, while it could probably be shown 
that he took up his quarters in the inn without 
having the means of paying for what he con- 
sumed. 





NEGLIGENCE — LIABILITY FOR INJURIES RE- 
SULTING FROM FRIGHT. — The rule that no 
recovery can be had for personal injury resulting 
from fright occasioned by the negligence of an- 
other, where there is noimmediate injury to per- 
son or property, is very clearly enunciated in 
the case of Morse v. Chesapeake & Ohio Railway 





Co. (Ky.), 77S. W. Rep. 361. In that case the 
railway company backed a train of freight cars 
upon the sidewalk ata point within fifteen feet 
of plaintiff’s residence, which greatly frightened 
and alarmed her and resulted in severe nervous 
prostration and permanent physical disability. 

In sustaining the demurrer to the plaintiff's 
petition the court very clearly distinguishes this 
case from actions, on the one hand, for mere men- 
tal suffering or fright alone, where, while there 
is a violation of duty, there is no contempora- 
neous injury, and, onthe other hand, from actions 
for some actual injury to person or property, in 
which fright or mental suffering is an element, 
or indeed, the principal element in estimating 
the damages. It will be observed that in the first 
class of actions no recovery is permitted, while 
the second class of actions justify an award of 
damages. It will be further observed that in the 
first class of cases, the mental suffering or fright, 
for which recovery is demanded, is all subjective 
and does not result in actual physical disability ; 
and thatin the second class of cases the act of 
negligence directly injures the person or property 
of the plaintiff, and by reason of such contempor- 
an eous injury, however small, the jury is justified 
in assessing damages for mental suffering. The 
principal case, it will be observed, comes in be- 
tween these two classes of cases. The defendant, 
in the first place, violated no duty which it could 
be said to have owed the plaintiff. In the second 
place, th2 action is not for mere fright or mental 
suffering, but for actual physical injuries directly 
traceabie to such fright. In the third place there 
was no direct, contemporaneous injury to the 
plaintiff. Thus we have a third elass of cases in- 
volving the question of fright so pertinently illus- 
trated by the facts of the principal case, and in 
regard to which the court in that case has the 
following interesting comment to make: 

‘*The law requires that there shall be no inten- 
tional or negligent trespass upon the person or 
property of another, and, if this duty is violated, 
a cause of action exists in favor of the party whose 
person or property has been invaded against the 
violator. But there is no obligation to protect ° 
from fright, and the consequences thereof, when 
disconnected with or unaccompanied by a legal 
duty. If so, a man whose house caught on fire 
by negligence would become liable in damages to 
his neighbor who became frightened for fear that 
the fire would spread and consume his own 
house. Or in case a horse was negligently per- 
mitted to esvape in the streets of a town, and in 
consequence thereof a woman standing on the 
sidewalk became frightened to such an extent as 
to result in nervous prostration, although not in © 
fact suffering any physical contact or injury, she 
would be entitled to sue the owner of the horse 
for damages. These cases illustrate the danger 
of opening the door to imaginary claims, if the 
rule should be adopted, and a recovery permitted 
for mere fright and its consequences. While the 
authorities are not absolutely uniform, we have 
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reached the conclusion that no recovery should 
be allowed for injuries resulting from fright oc- 
casioned by negligence, where there is no im- 
mediate personal injury, trespass to real estate, 
or some contract relation.” 

For an exhaustive citation of authorities sus- 
taining the court’s position in this case see 
Mitchell v. Rochester Railway Co., 151 N. Y. 107, 
45 N.E. Rep. 354, 34 L. R. A. 781,56 Am. St. 
Rep. 604, and Judge Freeman’s note to the case 
of Gulf, ete., R. R. v. Hayter, 77 Am. St. Rep. 
860. For probably the strongest and most 
plausible argument against the court’s decision 
in the principal case, see an exhaustive and lead- 
ing article on the subject of the ‘‘Recovery of 
Damages for Physical Injuries Resulting from 
Fright Caused by Defendant’s Wrongful Acts,” 
By J. F. D. Meighen, 52 Cent. L. J. 339, and the 
case of Mack v. Railroad, 52S. Car. 323, 29S. E. 
Rep. 905, 40 L. R. A. 679, 68 Am. St. Rep. 913. 





MUNICIPAL CORPORATIONS — LIABILITY FOR 
DAMAGES RESULTING FROM THE ENFORCEMENT 
OF VOID ORDINANCES. —It is not altogether 
clearly settled by the authorities whether a re- 
covery in damages can be obtained against a 
municipality for enforcing a void ordinance. A 
recent case attempts to solve the difficulty by 
holding that if the ordinance is in the nature of a 
police regulation which the Jegislature had a right 
to make, and, therefore, had the right to consti- 
tute the different municipalities enforcing agents, 
the acts are done in the performance of govern- 
mental duties relieving the city from liability for 
such acts. Simpson v. City of Whatcom (Wash.), 
74 Pac. Rep. 576. In this case a certain person 
was prosecuted and convicted by city officers for 
violation of an invalid city ordinance requiring a 
license fee to be paid to its treasury for the use of 
bicycles on its streets. The court held that a 
person thus prosecuted could not recover dam- 
ages suffered by him by reason of the unlawful 
prosecution. 

The case of McGraw v. Marion, 98 Ky. 673, 34 
S. W. Rep. 18, 47 L. R. A. 593, lays down a rule 
directly contrary to that laid down in the princi- 
pal case, holding that a municipal corporation is 
answerable for the damage done to any person by 
its officers in enforcing an unconstitutional ordi- 
nance or by-law enacted for the sole benefit of 
the corporation or its citizens. The ordinance in 
that case was one requiring all transient persons 
to pay a license tax for the privilege of selling 
goods or merchandise of any kind at auction. 

In its opinion, however, the court, in the prin- 
cipal case, reviews the authorities which hold to 
s contrary doctrine. The court said: 

‘‘While there are some courts which follow the 
rule announced in McGraw vy. Marion, no court 
that we know of has held the municipality liable 
in a case exactly like the one at bar, where the 
question came up squarely as to whether or not 


a policeman, in making an arrest under an illegal, 


ordinance or warrant, was the agent of the city. 





There are many cases directly to the contrary, and 
sustaining the doctrine announced by section 975 
of Dillon, supra. In Trammell v. Russellville, 34 
Ark. 105, 36 Am. Rep. l—-a case of enforcing 
illegal ordinances—it was held that for acts done 
by police officers in their public capacity and in 
discharge of their duty to the public, cities and 
towns incurred no liability to persons who may 
be injured by them; that neither for the act of 
the council in passing an illegal ordinance, nor 
for that of the mayor in issuing a warrant for the 
arrest of any person for its violation, nor for that 
of the marshal in arresting the offender under it, 
is a town liable to him. In Tindley v. Salem, 137 
Mass. 171, 50 Am. Reo. 289, it was held that a city 
which undertakes the celebration of a holiday 
under the authority of the public statutes, ex- 
clusively for the gratuitous amusement of the 
public, is not liable to an action by one who sus- 
tains personal injuries through the negligence of 
servants of the city in discharging fireworks for 
the purposes of the celebration. After discussing 
a certain class of cases where the city was held 
liable for the action of its servants, the court says: 
‘Easily distinguishable from these are the cases 
where the city or town is exonerated from liability 
on the ground that the wrongful act complained 
of is not its act, but the act of persons who are 
deemed to be public officers, existing under inde- 
pendent provisions of the law; officers who, 
though appointed and paid by the city or town, 
and though perhaps its agents or servants for 
other purposes, are yet held not to sustain this 
relation in respect to the particular act in ques- 
tion—as, for example, members of a fire depart- 
ment.’ It may be said here that this court held 
in Lawson v. Seattle, 6 Wash. 184, 33 Pac. Rep. 
347, that the city was not liable for the negligence 
of officers of a fire department. In Worley y. 
Columbia, 88 Mo. 106, it was held that police 
officers of a town, engaged in enforcing its police 
regulations, are not regarded as officers of the 
town in its corporate capacity, and the town is 
not liable for acts done by them while so engaged. 
This was an action for false imprisonment, and 
in its facts was parallel in principle with the case 
at bar. The court, in discussing the action of the 
officers in enforcing the police regulation, said: 
‘When so acting, their duties are of a public 
character. Their acts are in the interest of civil 
government and of the public, and they are not, 
when acting in that behalf, the servants of the 
town or city in its corporate capacity. The rcla- 
tions of principal and agent do not then exist, and 
the town is not liable for their said acts in that 
behalf.’ In Nisbet v. Atlanta, 97 Ga. 650, 25 S. E. 
Rep. 173, where the death of one convicted in a 
corporation court and sentenced to work upon the 
public streets was occasioned by the negligence 
on the part of the foreman who had been placed 
by the munieipal authorities in charge thereof, 
the court said: ‘The question involved in this 
case has been too often passed upon by this court 
to require further elaboration. Neither the law 
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of master and servant nor the doctrine of respond- 
eat superior applies in a case where a [prisoner 
undergoing punishment for the violation of a mu- 
nicipal ordinance is injured or killed in conse- 
quence of the negligence or misconduct of the 
officer having the custody or control of such 
prisoner. This is true because in such matters 
the municipal corporation is exercising govern- 
mental powers and discharging governmental 
duties, in the course of which it, of necessity, 
employs the services of the officer in question’— 
citing Wilson v. Mayor, 88 Ga. 455, 14S. E. Rep. 
710, and Love v. Atlanta, 95 Ga. 129, 22S. E. Rep. 
29, 51 Am. St. Rep. 64. In Bartlett vy. Columbus, 
101 Ga. 300, 28 S. E. Rep. 599, 44 L. R. A. 795, it 
was held that a municipal corporation is not 
liable, in an action for false imprisonment, for 
damages alleged to have been occasioned to the 
plaintiff by reason of his imprisonment under a 
judgment rendered against him by a municipal 
court for the violation of an ordinance; and that 
this was true though such judgment may have 
been irregular, erroneous or even void. ‘The 
passage of the ordinance,’ said the court, ‘by the 
city council of Columbus, for the alleged violation 
of which the plaintiff in error was tried, convicted 
and imprisoned, was an exercise of the legislative 
power, and his trial and sentence by the recorder 
was an exercise of the judicial power conferred 
by the state upon the municipal corporation. It 
is well settled that for errors of judgment com- 
mitted in the exercise of either of these powers a 
municipal corporation is not liable for damages.’ 
This applies to the action of the city in passing 
the illegal ordinance under discussion in this case, 
and upon that question it is said by Cooley on 
Torts, p. 408: ‘Whenever, thereforé, the state 
confers judicial powers upon an individual, it 
confers them with full immunity from private 
suit. In effect, the state says to the officer that 
these duties are confided to his judgment; that he 
is to exercise his judgment fully, freely and with- 
out favor, and he may exercise it without fear; 
that the duties concern individuals, but they con- 
cern more especially the welfare of the state, and 
the peace and happiness of society; that, if he 
shall fail in the faithful discharge of them, he 
shull be called to account as a criminal; but that, 
in order that he may not be annoyed, disturbed 
and impeded in the performance of these high 
functions, a dissatisfied individual shall not be 
suffered to call in question his official action ina 
suit for damages.’ The same might be said with 
reference to the executive duties of a police 
officer, and of the liability of the corporation en- 
forcing what it deems to be the law through the 
medium of such officers. If for every miscarriage 
of a prosecution by reason of some unconstitu- 
tional provision in the law criminals who were 
guilty of violating the law on the merits could 
get redress in damages against either the officer 
or the municipality, there would be a timidity in 
enforcing the law which would tend to paralyze 
the administration of justice.” 





DEPOSIT OR BAILMENT IN A CLOTH- 
ING ESTABLISHMENT. 


In regard to a deposit or bailment of gar-. 
ments or valuables, or both, in a clothing es- 
tablishment, whether it be a store, tailor-shop 
or like place where apparel is apt to be laid 
aside while new garments are tried on, the 
prevailing doctrine is that the deposit or bail- 
ment is indirectly compensated, and that. 
there is a liability for the want of at least some 
care of the garments or other property left at 
the establishment. The essence of the very 
reasonable position taken, as it has been most 
fully expounded, is that the bailment is recip- 
rocally beneficial to both parties. It is true 
that the customer pays nothing directly, or 
eo nomine, for the safe-keeping of his effects. 
Yet the dealer receives his recompense in the 
profits of the trade, of which the bailment is 
a necessary incident.! It does not seem to be 
material whether the customer was trying on 
a suit of clothes in a retail store,? or a cloak 


‘in a ready made cloak department of such a 


store.* Nor has judicial sanction been given 
to the argument which has sometimes been 
put forward, that where a customer uninten- 
tionally leaves in a shop an article of which 
the shop-keeper takes charge, there is no bail- 
ment because a person cannot be made a bailee 
against his will.‘ It likewise does not seem 


1 Woodruff v. Painter (1892), 150 Pa. St. 91, at p. 97, 
24 Atl. Rep. 621, at p. 622, 35 Cent. L. J. 821, 
30 Am. St. Rep. 786, at pp. 789-90, 16 L. R. A. 451, 
at p. 453. 

2 As in the case last cited. 

8 As in Bunnell vy. Stem (1890), 122 N. Y. 530, at p. 
543, 32 Cent. L. J. 119, 25 N. E. Rep. 910, at p. 
911, 19 Am. St. Rep. 519, at pp. 521-22, 10 L. R, 
A. 481, at p. 483. In this case a consideration is also 
made out for the implied contract imposing the duty 
to take some care of the garment temporarily laid 
aside, This contract was described in the preceding 
case of Woodruff v. Painter, just cited, as being that 
if customers would come to the store, no harm that 
could reasonably be averted should overtake them. 
The consideration is- found in the situation of the 
customer and his property, and is the chance of sell- 
ing such customer the garment picked out. The 
Woodruff case may be regarded as practically over- 
ruling, one in which, without assigning special 
grounds or referring to the element of compensation, 
acustomer in a store was denied recovery for the 
loss of a coat and vest which he had placed on a 
counter when about to try on garments of like char- 
acter. Goff v. Wanamaker (1889), 25 W. N.C. (Pa.) 
358. 

4 Such an argument was denied effect in Osgoodby 
vy. Lienberner (N. Y.), 22 Albany L. J. 114. Such a 
view would exclude all involuntary deposits or bail- 
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to be material that the garments or valuables 
in controversy are left with a tailor, who may 
be a maker instead of merely a seller of ap- 
parel.° But the view just set forth, which 
would make out a bailment to be for hire where 
no hire is paid, has been confined to cases 
where the bailment is a necessary incident of 
the business in which the bailee makes a 
profit. This qualification has been regarded 
as necessary because the extension of the doc- 
trine of liability to cases where the deposit or 
bailment iS permitted because: it may bring 
the depositories or bailees an increase of 
business,® would render it unsafe for any 
business man to allow another’s property to 
be left about his premises.7 

Deposit or Bailment in a Bathing Establish- 
ment.—In the case of a deposit of garments 
or valuables in a bathing establishment, the 
element which might often cut a figure is that 
some receptacle is apt to be provided for the 
articles temporarily laid aside. The general 
doctrine upon the subject, however, as most 
amply set forth, takes no special note of this 
pecularity but adopts the precise view, as to 
recompense through the profits of trade, which 
has just been explained as governing like de- 
posits or bailments in a clothing establish- 
ment. But a view adverse to liability for 


ments from the class of transactions to which they 
are often assigned. 
5 We sometimes find the prevailing view of liability 
adopted in such acese though the court, not of last 
resort, which reached this conclusion, did not refer 
to the element of compensation. McCollin v. Reed 
(1885), 16 W. N. C. (Pa.) 287-88. On _ the 
other hand, an opposite conclusion has sometimes 
been reached on the ground that the decision of the 
lower court should not be disturbed. Rea v. Sim- 
mons (1886), 144 Mass. 561, at p. 563, 6 N. E. Rep. 
699, at p. 7.0, 55 Am. Rep. 492, at p. 493, or that the 
article was not in the constructive custodyof the pro- 
prietors of the tailoring establishment, where a purse 
was left on a table in the fitting-room, and not taken 
along on the customer’s return to the waiting-room. 
MeAllister v. Simon (1889),57 N. Y. Supp. 738-35, 
27 Mise. Rep. 214. 
6 As in the case where the proprietors of a liquor 
store allowed an expressman’s order box to be kept 
on the premises. Newhall vy. Paige (1858), 10 Gray, 
56 Mass. 366, at p. 368. >, 
7 Woodruff v. Painter (1892), 150 Pa. St. 91, at p. 97, 
35 Cent.'L. J. 321, 24 Atl Rep. 621, at p. 622, 
30 Am, St. Rep. 786, at ,pp. .789-90, 16 L. R. A. 451 
, at p.453. The references are simply to the portions 
.of the opinion which discuss the questions involved 
in the ease. Eee | 

8 Sulpho.-Saline Bath Co. v. Allen (Neb. 1902), 92 
N. W.Rep. 354-56. A like view imposing liability for 
want of ordinary care, where “arrangements were 
similarly made for depositing valuables at the bath 





loss of valuables has been adopted, though on 
special grounds, in regard to the proprietor 
of a five-cent bathing-house, who supplied no 
lockers, but whose patrons deposited their 
clothing on a bench near the single tank used. 
The conclusion was partially influenced, how- 
ever, by the fact that the proprietor would, 
on request, receive such articles as customers 
wished to deposit with special care.? 

Deposit or Bailment ina Barber-Shop.— 
We now come to a class of cases, arising in 
barber-shops, restaurants, and theaters, where 
it is usually a single garment that is tempor- 
arily laid aside, instead of all or much of the 
apparel. In the case of barber-shops the pro- 
prietor has been regarded, in a leading in- 
stance, as a bailee for hire as to the customer’s 
hat. But dissent from this view was ex- 
pressed, especially on the ground that the 
deposit of this headwear on the hat-rack in 
the shop was no complete bailment of the hat, 
because the barber had not the exclusive cus- 
tody thereof.'° The proprietor of a barber- 


house office, was taken in a case where all that was 
said as to the element of compensation was that the 
case was one of bailment for a consideration received 
by the bailee. Tombler vy. Koelling (1895), 60 Ark. 
62, at p. 65, 40 Cent. L. J. 105-6, 28 S. W. Rep. 
795-96, 27 L. R. A. 502-3, 46 Am. St. Rep. 146, at 
p. 147.. In another case where patrons of swimming 
baths paid a subscription for learning to swim as 
well as afee for each bath, it was also simply laid 
down that where a bathing-house manager agrees to 
furnish a safe place for the valuables of bathers, as in 
this instance, a locked box in charge of a clerk, such 
manager becomes a bailee for bire, and must prove 
that the less occurred through circumstances beyond 
his control after the exercise of every reasonable pre- 
eaution. Levy v. Appleby (1880), 1 City Ct. (N. Y.) 
253. More explicitly, in regard to the element of 
compensation it has been said in a case involving a 
Russian and Turkish bath establishment that where 
the proprietor of a bathing establishment provides a 
room for the purpose of disrobing, he becomes, on 
receiving the sum demanded for the bath, a voluntary 
custodian ofthe apparel for profit, and is bound to 
exercise ordinary care. Bird vy. Everand (1893), 23 
N. Y. Supp. 1008-9, 4 Mise. Rep. 104. 

® The position taken was not based on any idea that 
the deposit was gratuitous, but on various points. 
These were that regular customers, like the one con- 
cerned, must be regarded as satisfied with the pro- 
tecting supervision provided for a small sum; that 
the fact of loss rested solely on the evidence of the 
customer; and that there was nothing in the facts to 
justify disturbing the conclusion of the court below 
that there was no negligence. Besides, the customer 
was regarded as guilty of contributory negligence in 
not having, as in a previous instance, deposited his 
garments with the proprietor’s employee. Sehneps 
v. Sturm (1898), 54 N. Y. Supp. 140, at pp. 141-42, 
25 Misc. Rep. 168. 

10 Still other considerations were set forth as influ- 
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shop which was a place of great resort has also 
been held not liable for the loss of an over- 
coat, because the customer hung it on a peg 
instead of putting it in a closet where he knew 
it would be checked. !? 

Introductory Statement as to Law of De- 
posits, etc., by Customers or Patrons.—There 
is a notable class of cases in which the grat- 
uitous or compensated character of deposits, 
or at any rate the question of advantage aris- 
ing therefrom, has been especially considered 
by the courts. This class consists of in- 
stances where valuables or articles of apparel 
have been lost by a customer in a store or a 
patron in some place of public resort, when 
partially or fully disrobing, or under more or 
less similar circumstances. Such cases have 
been usually treated, however, not as involv- 
ing deposits, but bailments, for hire or other- 
wise, in general. It has been argued that 
there being no direct compensation paid for 
the deposit or bailment, there was no liability 
for the loss of such articles, at any rate where 
the slightest care was exercised in guarding 
them. But this argument has not generally 
found favor with the courts. The view which 
has usually been taken is that a basis for the 
exercise of at least ordinary care is found in 
the indirect advantage gained from the pat- 
ronage of customers or visitors. Yet this 
view has not always prevailed. More or less 
discordant voices have been heard. There is, 
indeed, a sufficient conflict of opinion to 
render desirable an exhaustive review of the 
authorities upon a subject so much litigated. 
Such a review would, however, so exceed the 
present article that we content ourselves with 
a summarization of the law on this topic. 
This summarization, as next set forth in suc- 
cessive divisions, is based, as seems most ad- 
vantageous rather on a grouping of subject- 
matters than on the relation of the author- 


encing the dissenting view, as stated with character- 
istic humor by Judge Bleckley of the Georgia Su- 
preme Court. One was that the fee for shaving was 
too small to compensate the barber for keeping a 
servant to watch the hat. The otber was that the 
loss of one hat would absorb the barber’s earnings to 
too great an extent. Dilberts v. Harris (1894), 95 
Ga. 571-72, 41 Cent. L. J. 463, 23 S. E. Rep. 112. 

11 Trowbridge v. Shriver (1873), 5 Daly (N. Y.), 11, 
at pp. 12-13. The grounds which have thus been put 
forth as elements in precluding liability on the part 
of proprietors of barber shops may be summed up as 
being incomplete custody, want of duty of greater 
supervision, excessive character of the damages, and 
contributory negligence. 











ities as precedents ; for such an arrangement 
brings to the front the question which is apt 
to arise in regard to each kind of establish- 
ment, as to whether the character of the es- 
tablishment, as inthe case of a clothing con- 
cern, bath-house, restaurant, ete., does not 


_necessitate some variation of the general law. . 


The summarization will be followed by sev- 
eral suggestions concerning the law of the 
subject. 

Deposit or Bailment in a Restaurant.—In 
the case of restaurants, the prevailing view 
has been adopted in more than one instance.!? 
But liability has sometimes been denied, 
without consideration of the element of com- 
pensation, on the grounds that there was no 
constructive custody on the part of the res- 
taurant keeper, of the article of apparel lost, 
and no special reason for greater vigilance 
than was actually exercised. !% 

Deposit or Bailment in a Theater.—In the 
case of theaters, the element of compensation 
has not been specially considered. Liability 
has been denied, however, on the grounds of 
the want of assumption of temporary custody 
of the garment, and the absence of a want of 
that ordinary care which need not be exceed- 
ed except in the cases of innkeepers and com- 
mon carriers. }* 

Suggestions Concerning the Law on this 
Subject.—The following suggestions concern- 
ing the law on this subject may prove of 
some service: 1. There is here no such will- 
ingness as is manifested in regard to deposits 
or bailments not made by customers or 
patrons, to accept contingent or uncertain ad- 
vantages as amounting to compensation. 
2. The prevailing view on the present subject 
would confine the advantages to those arising 
as a necessary incident of the business. 3. This 
view conforms to that. which may be re- 
garded as exceptional in the case of deposits or 


12 Buttman v. Dennett (1894), 30 N. Y. Supp. 
247, 9 Misc. Rep. 462; Appleton v. Weloh (1897), 
45 N. Y. Supp. 751, at p. 752, 20 Mise. Rep. 343, 
It has even been expressly ruled that they are liable 
for no more than ordinary care. Simpson v. Rourke 
(1895), 34 N. Y. Supp. 11, at p. 12, 13 Misc. Rep. 
230. And are not liable as insurers as an innkeeper 
would be. Carpenter v. Taylor (1856), 1 Hilt. (N. Y. 
193, at p. 195. as 

13 Montgomery v. Ladjing (1899), 61 N. Y. Supp. 
840-44, 50 Cent. L. J. 121, or 30 Misc. Rep. 92, 
pp. 93-98. 

14 Pattison v. Hammerstein (1896), 39 N. Y. Supp. 
1039-41, 17 Mise. Rep. 375-77. 
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bailments not made by customers or patrons. 
4. The question whether the deposit or bail- 
ment is gratuitous or compensated becomes 
important because of the greater care required 
in the latter case. 5. Questions which com- 
plicate the present subject, such as arise in 
many departments of the law, pertain to the 
proof of liability on the part of the keeper of 
the store or establishment, and concern such 
inquiries as whether there was a sufficient 
transfer of custody, adequate proof of loss 
apart from the statements of the maker of the 
deposit or bailment, a making out of negli- 
gence on the part of the keeper of the store or 
establishment, or a showing of contributory 
negligence on the part of the maker of the de- 
posit or bailment. 
NaTHAN NEWMARK. 

San Francisco, Cal. 











EQUAL PROTECTION OF THE LAWS—CHANGE 
OF VENUE FOR LOCAL PREJUDICE. 
CINCINNATI STREET RAILWAY COMPANY vy. 
CHARLES B. SNELL. 





) SI WRited States Supreme Court, February 23,1904. 

The provision for a change of venue for local preju- 
dice, which is made by Ohio Rev. Stat. § 5030, where 
the opposite party is a corporation with more than 
fifty stockholders, having its principal office or trans- 
acting its principal business in the county in which 
the action is pending, without conferring an equiva- 
lent right on the corporation, does not violate the con- 
stitutional guaranty of the equal protection of the 
laws, where in both forums equality of law governs 
and equality of administration prevails. 


WhuirtE, J., delivered the opinion of the court: 
Snell, the defendant in error, sued the railway 
company, the plaintiff in error, in the common 
pleas court of Hamilton county, Ohio, to recover 
for alleged personal injuries. Availing of a sec- 
tion of the Ohio statutes, Snell moved that the 
cause be transferred for trial to the court of com- 
mon pleas of an adjoining county, and reserved 
an exception to a denial of such request. The 
trial resulted in a verdict in favor of the railway 
company. 

Error was prosecuted by Snell to the circuit 
court of Hamilton county, and the judgment be- 
ing affirmed in that court the case was taken to 
the Supreme Court of Ohio. The error com- 
plained of was the refusal of the trial court to 
grant a transfer of the cause. The railway com- 
pany insisted in both courts that the transfer had 
been rightly refused on technical grounds, and 
because the state statute upon which the transfer 
was asked was repugnant to the Fourteenth 
Amendment ‘of the Constitution of the United 
States. The supreme court of Ohio decided that 
under the state statute}jthe court should have 





transferred the cause, and that the statute which 
required this transfer was not repugnant to the 
fourteenth amendment. 60 Ohio St. 256, 54 .N. 
KE. Rep. 270. The case was then brought to this 
court by the railway company and was dismissed 
becaise the judgment of the supreme court of 
the state was not final. Cincinnati Street R. Co. 
v. Snell, 179 U. S. 395, 45 L. Ed. 248, 21 Sup. Ct. 
Rep. 205. The cause thereupon proceeded in the 
state court and was transferred from Hamilton 
county to the common pleas court of an adjoin- 
ing county, where a trial was had which resulted 
in a verdict and judgment in favor ofSnell. The 
railway company prosecuted error to the circuit 
court of the county, and, failing to secure a re- 
versal in that tribunal, carried the case to the Su- 
preme Court of Ohio, by which court the judg- 
ment of the trial court was affirmed. In all the 
courts the railway company reiterated its conten- 
tion concerning the repugnancy to the constitu- 
tion of th» United States of the statute providing 
for the transfer of the cause, and its claims on 
this subject were expressly overruled. This writ 
of error was thereupon allowed. 

. Section 5030 of the Revised Statutes of Ohio, 
upon which the application for the transfer of the 
cause was allowed, is as follows: 

‘*When a corporation having more than fifty 
stockholders is a party in an action pending in a 
county in which the corporation keeps its prin- 
cipal office, or transacts its principal business, if 
the opposite party make affidavit that he cannot, 
as he believes, have afair and impartial trial in 
that county, and his application is sustained by 
the several affidavits of five credible persons re- 
siding in such county, the court shall change the 
venue to the adjoining county most convenient 
for both parties.” 

The Supreme Court of Ohio, in disposing of 
the objection that the statute was repugnant to 
the equal protection and the due process clause 
of the fourteenth amendment, among other 
things said: 

‘“We are unable to adopt that view. It has 
never been regarded as essential to the validity 
of remedial procedure that it should be appli- 
cable in all of its provisions to all persons or par- 
ties alike. Different situations and conditions 
often render appropriate and necessary different 
provisions, the necessity or propriety of which 
rests largely in the legislative discretion. Gen- 
erally, actions against individuals must be 
brought in the county where the defendant re- 
sides or may be personally served with process; 
and generally, actions against corporations are 
required to be brought in the county in which 
the corporation is situate, or has its principal 
office or place of business, or an office or agent; 
while insurance companies may be sued in any 
county where the cause of action or any part of 
it arose, a mining corporation in any county in 
which it owns or operates a mine, and a railroad 
company in any county into which the road runs. 
Of alike nature are regulations for changes of 
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venue. They are designed to secure to parties a 
fair and impartial trial of their causes, which is 
the ultimate and highest purpose of judicial pro- 
ceedings; and the extent to which such regula- 
tiens may go, for the accomplishment of that 
purpose, is addressed to a sound legislative dis- 
cretion, in view of the nature of the case to be 
provided for, and the probable conditions likely 
to arise.”’ 

And in further commenting upon the effect of 
the remedy which the statute afforded upon the 
substantial rights of the parties, the court ob- 
served: 

‘In neither case, however, is any party de- 

prived of the equal protection of the law, for each 
is assured of a fair trial, with equal opportunities 
to establish and enforce his rights; nor is the 
remedy by due course of law denied, because in 
the forum to which the cause is removed, the 
trial is conducted in the same way, under the 
same mode of procedure, as in that from which 
it was changed, with all remedial rights of the 
parties unimpaired. The only complaint is that 
the trial will be attended with some inconven- 
ience and additional expense; but in that respect 
both parties are equally affected, and must neces- 
sarily be soin any change of venue for any cause; 
and the objection is, we think, insufficient to an- 
nul a statute, otherwise} unobjectionable, which, 
in the legislative estimation, was demanded in 
order to secure the impartial administration of 
justice.” 
_ None of the errors assigned or arguments ad- 
vanced to sustain them pretend that any unequal 
jaw governed the trial of the cause in the courts 
below or that the result of such trial was a denial 
of the equal protection,of the laws. The sole 
contention is that the equal protection of the laws 
was denied because an equal opportunity was not 
afforded to seeure.a transfer of the cause from 
the court in which it was originally brought to 
the court in which it was ultimately tried. 

Thus, it is argued that the plaintiff Snell un- 
der the statute was given the right to have the 
cause transferred whilst a like right was not con- 
ferred on the corporation: that the existence of 
prejudice justifying the transfer was made by 
the statute to depend upon the domicile and 
number of stockholders in the corporation, while 
no equivalent right was given the corporation 
growing out of any prejudice which might have 
existed against the corporation, it being more- 
over asserted that the causes stated in the statute 
as basis for the transfer furnished no just ground 
for the classification made by. the statute. The 
entire ground, therefore, relied on to show that 
the statute is repugnant to the fourteenth amend- 
ment rests upon the assumption that such amend- 
ment not only secures that the rights and obliga- 
tions of persons shall be measured by equal laws, 
but also that the provisions of the amendment 
control the states in the creation of courts and in 
the provisions made for the trial of causes in the 
courts which are created. 





This proposition, however, was long since de- 
cided to be untenable. Missouri v. Lewis, 101 U. 
S. 22, sub nom. Bowman v. Lewis, 25 L. Ed. 989; 
Chappell Chemical & Fertilizer Co. v. Sulphur 
Mines Co., 172 U. S. 474, 43 L. Ed. 520, 19 Sup. 
Ct. Rep. 268. In the first of these cases it was 
directly held that the fourteenth amendment did 
not operate to deprive the several states of the 
complete power to create such courts as were 
deemed essential, and to endow them witb such 
jurisdiction as was considered appropriate. This 
being true, it follows, as the lesser is contained 
in the greater power, that the state law which 
authorized under enumerated circumstances and 
conditions the transfer. of the cause from one 
court to another, was equally unaffected by the 
provisions of the fourteenth amendment. But 
conceding, arguendo, the contrary, this case is 
without merit. 


As previously shown, the Supreme Court of the 
State of Ohio pointed out in its opinien that the 
rights of the parties were governed: in the court 
to which the case was transferred by the same 
law and the same rules which would have pre- 
vailed had the case been tried in the court in 
which it was originally brought. And this has 
not been challenged either by the assignments of 
error or any of the arguments made to sustain 
them. The proposition. to which the case re- 
duces itself is therefore this: - That although the 
protection of equal laws equally administered has 
been enjoyed, nevertheless there has been a de- 
nial of the equal pretection of the law within the 
purview of the fourteenth. amendment, only be- 
eause the state has allowed one person to seek 
one forum and has not allowed another person, 
asserted to be in the same class, to seek the same 
forum, although a& to both persons the law has 
afforded aforum in which the. same and equal 
laws are applicable and administered. But it is 
fundamental rights which the fourteenth amend- 
ment safeguards,.and not the mere forum which 
a state may see proper to designate for the en- 
forcement and protection of such rights. Given, 
therefore, a condition whereJfundamental rights 
are equally protected and preserved, it is impos- 
sible to say that the rights which are thus pro- 
tected and preserved have been denied because 
the state has deemed best to provide for a trial in 
one forum or another. ° It is not, under any view, 
the mere tribunal into which a person is author- 
ized to proceed by a state which determines 
whether the equal protection of the law has been 
afforded, but whether in the tribunals which the 
state has provided equal laws prevail. 


It follows that the mere direction of the state 
law. that a cause, under given circumstances, 
shall be tried in one forum instead of another, 
or may be transferred when brought from one fo- 
rum to another, can have no tendency to violate 
the guaranty of the equal protection of the laws 
where in both the forums equality of law governs 
and equality of administration prevails. InlIowa 
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C. R. Co. v. Iowa, 160 U. S. 393, 40 L. Ed. 469, 
16 Sup. Ct. Rep. 360, this court said: 

‘‘But it is clear that the fourteenth amendment 
in no way undertakes to control the power of a 
state to determine by what process legal rights 
may be asserted or legal obligations be enforced, 
provided the method of procedure adopted for 
these purposes gives reasonable notice and affords 
fair opportunity to be heard before the issues are 
decided. This being the case, it was obviously 
not a right, privilege, or immunity of a citizen of 
the United States to have a controversy in the 
state court prosecuted or determined by one form 
, of action instead of by another.” 

And the same principle was reiterated in 
Backus v. Ft. Street Union Depot Co., 169 U. S. 
557, 569, 42 L. Ed. 853, 859, 18 Sup. Ct. Rep. 445, 
and in Wilson v. North Carolina, 169 U. S. 586, 
42 L. Ed. 865, 18 Sup. Ct. Rep. 435. It was fur- 
ther expressed in Williams v. Eggleston, 170 U. 
8. 304, 42 L. Ed. 1047, 18 Sup. Ct. Rep. 617, and 
in Louisville & N. R. Co. v. Schmidt, 177 U.S. 
230, 44 L. Ed. 747, 20 Sup. Ct. Rep. 620. The 
cases decided in this court, whieh are relied upon 
at bar to sustain the contrary contention, are not 
apposite. They are Gulf, C. & S. F. R. Co. v. 
Ellis, 165 U.S. 150,41 L. Ed. 666, 17 Sup. Ct. 
Rep. 255, Cotting v. Kansas City Stock Yards Co., 
183 U.S. 79, 46 L. Ed. 92, 22 Sup. Ct. Rep. 30, 
and Connolly v. Union Sewer Pipe Co., 184 U.S. 
540, 46 L. Ed. 679, 22 Sup. Ct. Rep. 431. Each of 
these cases involved determining whether the 
provisions of particular state laws were so un- 
equal in their operation upon the rights of parties 
as to engender the inequality prohibited by the 
fourteenth amendment. None of the’ cases, 
therefore, lend support to the proposition upon 
which this case depends; that is, that, although 
there has been no denial of the equal protection 
of the laws, nevertheless such denial must be held 
to exist only because the state has seen fit to di- 
rect under particular conditions a trial of a cause 
in one forum instead of in another, when in both 
forums equal laws are applicable and an equal 
administration of justice obtained. 

Affirmed. 

Nore.— Constitutionality of Laws Regulating 
Change of Venue.—There seems to be some difference 
of opinion as to the common-law right of nisi prius 
courts to grant a change of venue in the absence of 
constitutional or statutory authorization. But un- 
doubtedly the great majority of authorities hold such 
authorization necessary. We have to do, however, 
with the constitutional exercise of the legislative will 
in attempting to regulate the granting of changes of 
venue. 

The legislature, in providing for changes of venue, 
is limited by constitutional provisions on that sub- 
ject. Thus, where the constitution provides that the 
power to change the venue “shall be vested in the 
courts” and that no special law for that purpose 
shall be passed, the legislative power is limited to 
the extent that the granting of a change of venue 
must be a judicial act exercised under a general 
statute. Murray v. Broughton, 46 Tex. 352. Nor has 
the legislature authority to restrict the constitutional 





provisions on the subject of change of venue. Price 
vy. State, 8 Gill (Md.) 302; Cromwell v. State, 12 Gill 
& J. (Md.) 257; Wright v. Hamner, 5 Md. 370; Grif- 
fin v. Leslie, 20 Md. 15. Thus, where the constitution 
provides for the unconditional right to change of 
venue to another county, the legislature cannot limit 
the right by providing that on change of venue the 
case must be sent to another court in the same county. 
State v. Dashiell, 6 Har. & J. (Md.) 268. But acon- 
stitutional provision which grants to the legislature 
power to regulate changes of venue is of no effect 
until such power is exercised by the legislature. 
Negro Jerry v. Townshend, 2 Md. 274. 

Where a state constitution provides that appeals 
from justice courts shall be to the superior courts of 
their respective counties, legislation which'provides, 
after appeal from the justice court for a change of 
venue of the case from the superior court of one 
county to the superior court of another county, is un- 
constitutional. Gross v. Superior Court, 71 Cal. 382; 
Luco y. Superior Court, 71 Cal. 555. 

A general power to the legislature to regulate 
changes of venue will authorize a statute providing 
for such a change when the ends of justice and the 
convenience of witnesses will be promoted. Utsey 
v. Railroad, 38 S. Car. 399. And this is the law even 
though the citizen is permitted to sue in any county 
or circuit which he pleases. In other words he can- 
not insist that a case sball stay in a court in which he 
has once commenced it, although the constitution 
gives him a right to sue in any jurisdiction he 
pleases. Ex parte Block, 11 Ark. 282. So also will 
such a power authorize an act giving a judge in 
chambers the power to grant a change of venue. 
Wolcott v. Wolott, 32 Wis. 63. So also will it 
authorize a law providing for a change of venue 
only when the presiding judge is satisfied by his ex- 
amination of the jury panel that an impartial trial 
cannot be had. Woolfolk v. State, 85 Ga. 69. So also 
will it authorize an act providing for changes of 
venue where a judge is disqualitied. Thebaut yv. 
Canova, 11 Fla. 143. But see, Murray v. Broughton, 
46 Tex. 352. Thus an act of a territorial government 
which provides that the court may, on application of 
either party, change the place of venue, is not in con- 
flict with an act of congress authorizing the supreme 
court or chief justice to designate any judge totrya 
particular case when the judge of the district has 
been of counsel. Tootle v. Kent (Okla. 1903), 73 Pac. 
Rep. 310. 

Special Legislation. — Special legislation is as 
fatal as to statute regulating changes of venue 
as to any other form of legislation. Thus an 
act authorizing the venue to be changed upon 
the affidavit of the applicant, supported by the 
affidavits of three compurgators, being unconditional 
union men, is unconstitutional and void. Haywood 
v. Brown, M.S. Jackson, 1872, reported in Sells y, 
King, 11 Heiskell (Tenn.), 397. Nor is it permitted 
the legislature to except from the operation of a gen- 
eral law on the subject of change of venue any 
eity, county or other political locality in the state. 
State v. Hayes, 81 Mo. 574. Indeed, even if a particu- 
lar municipality, under its charter, should provide 
for quasi changes of venue between local courts, the 
right of a litigant to a change of venue under a gen- 
eral law is not affected. Gray v. People, 26 III. 344. 
So also an act which requires actions against a city of 
the second class to be brought in the county in 
which such city is situated does not defeat the juris- 
diction of the supreme court over motions for change 
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of venue, since the act does not take away the power 
of the court to change the venue for the convenience 
of witnesses. Czarnowsky v. City of Rochester, 66 N. 
Y. Supp. 931, 55 App. Div. 888. It has been held, how- 
ever, that a removal of a cause from a justice’s toa 
city court, is not a change of venue, within the mean- 
ing of a constitutional provision forbidding the legis- 
lature to bara local bill providing for a change of 
venue. Doran vy. Bussard, 55 N. Y. Supp. 987, 38 App. 
Div. 30. 

Whether the legislature has the constitutional 
power to pass a special law transferring a particular 
case to another jurisdiction for trial would seem to 
be doubtful. Such power, however, was sustained 
in the case of People v. Judge of the Twelfth Dis- 
trict, 17 Cal. 547. 

Criminal Proceedings.—It is axiomatic in criminal 
proceedings that an accused person is entitled toa 
speedy trial by an impartial jury of the vicinage. 
Does this right of the accused render unconstitutional 
a statutory provision giving the state the right toa 
change of venue against the wishes of the accused? 
On this question the authorities are in conflict. Some 
authorities hold that notwithstanding a constitutional 
provision allowing one accused of crime to be tried in 
the county or district wherein the crime was com- 
mitted, yet, under a statute authorizing a change of 
venue upon the ground that a fair and impartial trial 
cannot be had, the state is entitled to a change of 
venue. State v. Miller, 15 Minn. 344; Commonwealth 
v. Davidson, 91 Ky. 162; State v. McCoy, 29 La. Ann. 
593; People v. Peterson, 93 Mich. 27. Other author- 
ities seek to maintain a contrary proposition. State 
v. Knapp, 40 Kan. 148; State v. Greer, 22 W. Va. 800; 
Kirk v. State, 1 Coldw. (Tenn.) 344; Wheeler v. State, 
24 Wis. 52; Osborn v. State, 24 Ark. 629. The author- 
ities are all agreed, and therefore it is unnecessary to 
cite them, that a change of venue can always be 
granted with the consent of the accused. 

It has been held that statutes giving courts power 
to change the place of trial in certain cases must be 
limited to actions commenced in the proper county. 
Konald vy. Railway Company, 16 Utah, 151, 51 Pac. 
Rep. 256. 








JETSAM AND FLOTSAM. 


CANDIDATES FOR THE OFFICE OF THE SIXTEENTH 
AMENDMENT. 

There are a great many candidates for the office of 
the sixteenth amendment; and the question is, which 
will outrun the others and get in first. The New 
York Sun has grouped them as follows: 

Election of senators by popular vote ° ° - ll 
Federal regulations of corporations and copartner- 





ships : ° ° ° ° ° ° 
Inauguration Day in April e . 
Taxing power of congress enlarged « or restricted ° 
Income tax sanctioned ° ° ° e ° F 
Woman suffrage ° ° ‘ ° i e ‘ 
Anarchy a high crime ‘ ° ° 
Fifteenth amendment repealed ° x ° ° 
Treason defined ‘ _ ° . > 


Polygamists disqualified for congress ° ° 
Congress to regulate marriage and'divorce . . . 
Congress to regulate factory hours ° 

No federal or state aid to sectarian institutions 
Uniform qualifications of electors in all states 
Assaulting high federal officers a special crime . . 
Limited terms for supreme court justices 

Federal jurisdiction over use of water ‘ P 
Six-year presidential term ° : ° 
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MAITRE LABORI AND THE DREYFUS TRIAL. 
Opportunities come to most men. They don’t alway. 
come at the right time, too often they-are not seizeds 
Maitre Labori must be deemed a fortunate man that 
his chance should have presented itself when he was 
in the very prime of life. He was hurrying on towards 
his fortieth year when the Dreyfus case was resusci- 
tated; he was leaving that time-mark rapidly behind 
him when an important vacancy in the ranks of those 
who are trying to elucidate the mystery of the Hum- 
bert millions was made by the withdrawal of a bereaved 
colleague from the case. Maitre Labori did not need 
two invitations to take up the surrendered brief. What 
did it mean to him? It meant that he would play a 
leading role in the trials of two centuries, and ata 
time of life when best able to do justice to the great 
opportunity. 

Maitre Labori is an engaging personality. Taller 
than the average of his race, full-bearded, with a big 
boyish frame, a laugh that is simply infectious, he lit- 
erally prevades the atmosphere of the group in which 
he may ‘be found. He bounces into a circle of ac- 
quaintances. His friends may have been glum as snails 
at a thrush’s funeral, but before he has been amongst 
them a minute he has imposed his presence. He has 
such a capacity for making himself agreeable, and sets 
such an irresistible example. 

In the courts, though he be not pleading, he isa figure 
of strenuous attentiveness. He lolls like a Balfour, 
but it is not to rise like a cooing dove when his turn 
comes. His methods are somewhat more forcible, 
There is no K. C. in the British courts who fills as 
much of the stage while a case is dragging on as Maitre 
Labori does at any of the courts in the Palais de Jus- 
tice in which he may be engaged. People from the 
country creep timidly into the Law Courts gallery, and 
ask an attendant to point out Sir Edward Clarke or 
Mr. Rufus Isaacs, and then as timidly ask the name of 
the juége. Maitre Labori imposes himself, if you 
didn’t know who he was you would inquire. 

Engaged in the pleasant pursuit of cross-examina- 
tion, there is a good deal of Mr. C. F. Gill about his 
methods, and some of Mr. Charles Mathews in his 
mannerisms. It is not the latter’s vocal peculiarities 
that are here referred to, but rather the management 
of his gown. Maitre Labori never seems comfortable 
in his. He is everlastingly tugging it over his shoul- 
der. He seems to find inspiration in adjusting it be- 
hind his neck. 

When cross-examining he is loud-voiced and ag- 
gressive. He makes no secret of the admission he is 
seaiching to extort. There is little of the jcareful 
wrapping-up of a fact that is desired to bring out which 
is adopted by the ordinarily successful cross-exami- 
ner. Indeed, one of the surprises of the Rennes trial 
was to hear a witness say that he had been induced 
by the *‘persuasiveness”’ of the great advocate to talk 
more of the ‘‘chose jugee” than he intended. While 
he is lolling in a knot, a Ja Balfour, he is simply con- 
sumed with the idea of getting to work on his man. 
When his turn comes he has a characteristic little 
habit of pulling his sleeves halfway up his arms, and 
he then faces the witness with a determination that 
he at least shall understand that any differences be- 
tween them are as between man and man. 

His advocacy in the Zola trial brought Maitre 
Labori prominently to the notice of the British pub- 
lic, though his defense of the Anarchist Vaillant ought 
to have made his name known in England some time 
earlier. ‘Two years ago Maitre Labori was entertained 
by our Bench and Bar, and since that date his career 
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has been watched with interest from this side of the 
channel. 

The trial of Captain Dreyfus at Rennes made Maitre 
Labori’s a household mame. For many reasons he 
did not take the prominent part in the defense that 
Was expected, because his aggressively directed 
methods frequently involved him in personal alterca- 
tion with Colonel] Jouaust, the president of the court- 
martial. “There is nobody in the wide world who 
could put Labori down,” was the comment of a Paris 
colleague before the great trial began. But Maitre 
was put down. His active role in Captain Dreyfus’ 
defense ended most dramatically. 

Maitre Labori’s handling of General Mercier was 
probably one of the roughest pieces of work 
ever indulged in by counsel. How strangely was 
it stage-managed by events themselves. Through- 
out a whole day Dreyfus’ junior advocate 
lay back in his chair, twisting his feet round 
the legs of the table in front of him, dying to 
pounce on the witness at the bar. .Time was called 
before Maitre Laburi could get in his blow. The 
next morning a would-be assassin lodged a bullet in 
his back. X-ray photographs of his spine with a dark 
mark near the bone were handed about the court, 
where day after day General Mercier sat awaiting 
what all knew was to be a merciless cross-examina- 
tion. Interest in the case had evaporated, because it 
Was felt that the man who would ask any awkward 
question was no longer present. 
 By-and-by he was back. The 24th August, 1899, 
will no doubt remain fixed in Maitre Labori’s mem- 
ory. He had Mercier squirming to justify a statement 
he had made that England and Germany had contrib- 
uted 35,000,000 frances, to bring Dreyfus back from 
Devil’s Island. 

“T will continue my interrogatory,” yelled Maitre 
Labori, in answer to the general’s pretest. 

Mercier: What do you mean by “‘interrogatory?” 
J am not a prisoner. 

Labori: What was done with the 35,000,000 frances, 
Task you? 

Mercier: How dare you! 

The result of Maitre Labori’s persistent question- 
ing.was that he had three generals, Dreyfus, the 
military prosecutor, and two subaltern officers all on 
their feet together gesticulating and calling each 
other names. 

One of Labori’s greatest hits in the whole trial was 
his exclamation, *‘Always the dead!” It was a 
phrase that stuck. General Mercier had been telling 
tales on the authority of Colonel Henry, Colonel Sand- 
herr and other people who were in another world at 
the time. ‘Always the dead! Always the dead!” 

He was eventually silenced. In the course of an 
exceptionally violent altercation with the court, when 
all parties had lost tempers and almost words, Col- 
onel Jouaust screamed, “Sit down!”? ‘M. le Presi- 
dent,’”” pleaded counsel. “Sit down!’’ roared the 
head of the court. 

“T will,” murmured counsel; “‘but I shall return to 
the incident after I have recovered from my emo- 
tion.” And the man whom ‘“‘no man on earth could 
put down” sank back into his seat. Did he realize 
that his strenuous advocacy was setting the court 
against him, and through him against the unhappy 
man from Devil’s Island? Anyhow, he left the con- 
duct of the rest of the case and the pleading to Maitre 
Demange, his affable, conciliatory leader, and when 
tn the last scene of allon the afternoon when Drey- 





fus was reconvicted, Colonel Jouaust said inviting- 
ly, ‘‘Maitre Labori,” the great advocate replied: 

“T don’t propose to plead.”—The Canadian Law 
Review. 








BOOK REVIEWS. 





HENDERSON’S CHANCERY PRACTICE. 


No more important legal text book has appeared 
for some time than that recently issuing from the 
press on the subject of chancery practice. The fact 
that the volume is written by such an able man as 
Hon. John G. Henderson, LL. D. of the Chicago bar 
is sufficient to give it instant prominence as an au- 
thority on the subject of which it treats. The work is 
principally valuable for its especial reference to the 
office and duties of masters in chancery, registers, 
auditors, commissioners in chancery, court commis- 
sioners, master commissioners, referees, etc., includ- 
ing forms of orders of reference, masters’ reports, 
objections, exceptions, orders of confirmation, re- 
committal, and other forms of a similar nature. 

But the present work is not limited to the practice 
in the master’s office after a cause has been submitted 
to him, but begins with a cause long anterior to its 
submission, shows what, when and to whom matters 
will be submitted, the proper preparation of a cause 
for a reference, followed by an examination of the 
whole proceedings in. the master’s office, treating the 
matter, step {by step, until his final report is made 
and returned intocourt. The proceedings before the 
chancellor, on review of the~master’s findings, are 
then taken up in their order and followed, step by 
step, until the entry ofa final decree, showing what is 
necessary to prepare the case for revision in the up- 
per court. <A chapter is then added, showing in de- 
tail all the proceedings in the upper court when called 
upon to revise the action of the master and the chan- 
cellor—the preparation of the record, assignment of 
errors, the making of briefs and abstracts, and final 
submission of the cause to the court. This is a suffi- 
cient explanation of the scope and extent of the work 
and to show that it fills a place unoccupied by any 
other legal text-book. 

Printed in one volume of 1171 pages and published 
by T. H. Flood & Co., Chicago, III. 


BREWSTER ON CONVEYANCING. 


The subject of conveyancing is one which very vi- 
tally enters into the practice of every lawyer. In 
some instances it constitutes almost the entire extent 
of such practice. It therefore happens that books on 
conveyancing generally meet a reception wkich is 
quite satisfactory to the publishers. The latest work 
on this question ‘is one by Hon. James H. Brewster, 
on “The Conveyance of Estates in Fee by Deed.” 
This volume is, according to the announcement on its 
title page, a statement of the principles of law involved 
in the drafting and interpretation of deeds of convey- 
ance and in the examination of title to real property. 
The general scheme of the book is a good one. A 
general view of the deed is first given; its several 
parts are then considered in the order in which they 
follow one another in the form that may be used in 
any state. After the delivery of the formally com- 
pleted instrument is discussed, certain restrictions 
on the general freedom of alienation are considered. 
While the recording of conveyances has not been 
made especially a subject of discussion, it has been 
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necessarily referred to at many points, and a chapter 
is given up to suggestions as to the examination of 
title and one to the registration of title under the so- 
called ‘* Torrens System.” 

Speaking of the Torrens System leads us to ob- 
serve that Mr. Brewster has given a clear, conserva- 
tive view of this important innovation and cites all 
authorities and sources of information as to its growth 
and legal construction, among which he prominently 
relies on two articles in the CENTRAL LAW JOURNAL, 
as follows: ‘The Torrens System of Title Registra- 
tion,” by Alexander H. Robbins, 54 Cent. L. J. 282; 
and ‘‘The Practical Operation of The Torrens System 
of Title Registration in Massachusetts,” by Clarence 
C. Smith, 54 Cent. L. J. 285. 

Printed in one volume of 607 pages and published 
by The Bobbs- Merrill Co., Indianapolis, Indiana. 





MILBURN’S OFFICE BOY’S DIGEST. 

It will not surprise the profession to learn that the 
members of our highest tribunals in this country are 
among the country’s greatest bumorists. A small 
yolume just issued from the press entitled the ‘‘Office 
Boy’s Digest,” furnishes the evidence to establish 
this claim. 

The “Office Boy’s Digest’? is a collection of the 
quaint, curious and witty sayings clipped from the 
opinions of our courts of last resort, and for many 
purposes are as profitable as they are interesting. 

Bb. A. Milburn, who writes the introduction, says: 
‘“To those unthinking persons in whose minds the 
oftice boy merely symbolizes the demise of a femin- 
ine grandparent in suspicious coincidence with a 
smiling afternoon and a base ball game, this book 
will doubtless come as a surprise. * * * For office 
boys there be—not many, perhaps, but some — who 
are zealous in the ways of righteousness, eagerly pick- 
ing up the crumbs that fall from the tabjes ef'super- 
cilious culture, gleaning from the. sweepings and the 
scrap-baskets gems of wisdom which have escaped 
eyes fixed on larger things, and striving as-best they 
may in their humble station to advanee the sum of 
human knowledge. Of such stuff is the compiler of 
this digest. That he has pursued his investigations 
with unflagging industry and without regard for con- 
ventional methods, this little volume stands as an 
eloquent, and, let us hope, enduring witness. He 
has remorselessly tracked his quarry to the remotest 
fastnesses of the reports, and though his zeal has led 
him out of the beaten tracks into the unf:equented 
byways of the law, who shall say that he has not 
snatched from the jungles of oblivion, many matters 
of great pith and moment.” 

A noticeable feature of this work is the prominence 
and pre-eminence of the Supreme Court of Georgia, 
as a fountain of wit and humor. Justices Lumpkin 
and Bleckley are responsible for almost one-third of 
the quotations in this particular volume.. Two other 
judges are also mentioned as furnishing frequent oc- 
casion for the use of the scissors in their written 
opinions, Justice John S. Wilkes of the Supreme 
Court of Tennessee, Justice O. W. Holmes, of the 
United States Supreme Court, and ex-Justice T. A. 
Sherwood, for thirty years justice of the Supreme 
Court of Missouri. We shall take the liberty of quot- 
ing a few paragraphs from this unique digest. 

Animals— Mules and Asses.—“‘A locomotive and a 
mule may well pass over the same ground, so that 
they pass at different moments of time.” Bleckley, J., 
in 56 Ga. 540. 





“The mule has no posterity to protect and keep 
alive his memory.’? Wilkes, J., in 103 Tenn. 407. 

Attorney and Client—Right to Argue Case.—‘‘Even 
when the merits are clearly against the losing party, 
he should have such mental satisfaction as he could 
derive from having finished his speech. He should 
not be slaughtered with his address warm in his 
bosom, alive and undelivered. His case being finally 
and forever lost, with his argument unheard, he 
would feel, perhaps, and sometimes justly feel, that 
the outrage of deciding without hearing him was 
greater, far greater, than the calamity of the adverse 
decision itself. He must get justice, but withita 
wound from the court more painful than any justice 
which the court could administer; for it is not im- 
possible that a suppressed speech may occasion more 
mental torture than a lost cause.”” Bleckley, J., in 
63 Ga. 11. 

Assault and Battery—Mallitur Manus Imposuit.— 
‘When an unautborized person forcibly throws a 
woman’s freshly washed and ironed clothes on the 
floor, it is a question for the jury whether she could 
lay hands on him more gently than by means ofa 
base ball bat applied to the back of hishead.” Per 
curiam, 130 N. Car. 651. 

Corporations — Duration of Existence.—‘‘In the 
happy hunting grounds there ‘are no corporations, as 
they have no souls and consequently no hereafter.” 
Wilkes, J., in100 Tenn. 130. 

Criminal Law—Former Jeopardy.—“For the public 
authority, whether king or commonwealth, to try the 
same person over and over again for the same of- 
fense would-be rank tyranny. It would amount, in 
capital cases, to cruelty not unlike that of keeping a 
loaded repeater pointed at the prisoner’s head, and, 
with deadly purpose, but bad aim, discharging slow- 
ly one cartridge after another.” . Bleckley, J., in 55 
Ga. 521. 

Evidence — Judicial Notice. —‘‘The court knows 
judicially that itis dangerous to approach a mule, 
whether he is frightened or not:”” Wilkes, J., in 100 
Tenn. 130. 

Sundays—Repairing Highways.—‘It is not unlaw- 
ful to repair a defective highway on Sunday, it being 
proper for people to mend their ways.” Per curiam, 
in 4 Cush. 243. q é 

Witnesses—Old Sol as a Witness.—“Old Sol is 
witness who cannot be subpenad, although his depo- 
sition may be taken in a photograph. It is a very 
comforting thought and pleasing reflection, that, 
amid all the vicissitudes and pressing exigencies of 
railroad damage suits, they have never yet attempted 
to impeach Old Sol; perhaps they were deterred by 
his shining reputation. At any rate, from his serene 
seat in the heavens, 

‘From his cairn on high,’ 


he looks down upon the pigmy population of earth 
with the same burning eye wherewithal erstwhile he 
gazed upon Ananias, that time he went in before the 
apostles, and lied to the Holy Ghost.” Sherwood, J., 
in 148 Mo. 321. 

These quotations sufficiently evidence the nature of 
the contents of this volume. Published by the Michie 
Company, Charlottesville, Va. 
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CORRESPONDENCE. 


VALIDITY OF LEGISLATION LIMITING HOURS OF LABOR. 
To the Editor of the Central Law Journal: 

I wish to express my appreciation of your very sane 
discussion of the validity of legislation limiting hours 
of labor, in your issue of May 6. Is it not about time 
for the courts to require some sort of evidence that 
the rights of the public are in some way imperilled, 
before permitting the legislature to interfere with the 
sale of the only commodity possessed by ninety per 
eent of mankind; that is, the service such men can 
render to fellow-men? 

Hastily yours, P 
ADELBERT Moor. 
Buffalo, N. Y. 


_ 








HUMOR OF THE LAW. 





Senator Daniel of Virginia, who has just been 
re-elected, is the author of astandard law book en- 
titled ‘“‘Daniel on Negotiable Instruments.” He was 
explaining in one of his law lectures one day how he 
came to write the book. He said he was in his office 
some years ago when a man came fin and asked him 
if sight drafts carry three days of grace. He didn’t 
know. None of the other lawyers knew, and it took a 
visit toa bank to find out. He then determined to 
write a comprehensive work on all negotiable instru- 
ments, and he did so. As the senator was finishing, a 
young man in the class said: ‘Senator, do sight 
drafts carry three days of grace?’’ Daniel hemmed 
and hawed, looked confused and finally said: “Upon 
my soul, young man, I have forgotten.” 


Under the law of Mississippi justices of the peace 
can perform the marriage ceremony. Soa justice of 
the peace, Mr. J., was holding his court, trying a case 
in the justice of the peace room in the court house, 
when in walked a sable couple, the man about sixty 
and the woman apparently well grown, and it was 
soon made known to the court that the couple wtished 
to be married. By commonconsent the judicial pro- 
ceedings were suspended and the justice began to 
perform the marriage ceremony. When the justice 
reached that portion of the ceremony where the 
woman promises to serve, love, honor and obey—just 
as the justice pronounced the word obey, the negro 
man in an earnest manner exclaimed: ‘Stop dar, 
parson. ’Peat that last word agin, case I wants de 
lady to catch de full solemnity of der meanin. I’se 
been married before.”’ The justice repeated the word 
“obey” and the colored damsel duly promised to 
obey—and so the twain went away rejoicing, having 
been duly joined together. 
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1. ABATEMENT AND REVIVAL—Variance.—Under Code 
1899, ch. 125, § 15, advantage of any variance in the writ 
from the declaration can only be taken after plea in 
abatement and oyer.—Snyder v. Philadelphia Co., W. 
Va., 46S. E. Rep. 366, 

2. ADJOINING LANDOWNERS—Destruction of Property. 
—A count in a complaint for the destruction of a build- 
ing owned by defendant and separated from plaintiff's 
building by a partition wall held demurrable for failure 
to allege acts constituting negligence in such removal. 
—Fisher yv. Seaboard Air Line Ry. Co., Va., 46 8S. E. Rep. 
381. 

8. ADJOINING LANDOWNERS—Obstruction of View.—An 
injunction will not issue to restrain the erection of a 
high and unsightly board fence by an adjacent lot 
owner, though erected for malice only and injurious to 
plaintiff’s lot.—Giller v. West, Ind., 69 N. E. Rep. 548. 


4. ADVERSE PossEssION—Public Easement.—A public 
easement in the public highways is not subject to limit- 
ations.—Clifton v. Town of Weston, W. Va., 46 8. KE. 
Rep. 360. 

4. ADVERSE POSSESSION — Tax Deed. — Defendants, 
having remained in possession of land under tax title 
unmolested for three years after the adoption of the 
constitution, held free from attack, under Const. 1998, 
art. 233, by the prescription of three years. — Corkran 
Oil & Development Co. v. Arnaudet, La., 35 So. Rep. 747. 


6. AFFRAY—Evidence.—The offense of an affray is 
made out by proof of the use of profane language, ac- 
companied by such acts as drawing a razor, makinga 
threatening gesture with a plank, and taking hold of 
each other.—Blackwell v. State, Ga., 46 8. E. Rep. 432. 


7. APPEAL AND ERROR—Afiidavits. — Affidavits merely 
appearing in the transcript over the certificate of the 
clerk cannot be considered on appeal.—Sellers v. Pacific 
Wrecking & Salvage Co., Wash., 74 Pac. Rep. 1056. 


8. APPEAL AND ERROR—Affidavit for Continuance.— 
Affidavit on motion for a continuance held not part of 
the record on appeal, so as to make refusal of its con- 
tinuance reviewable.— Du Quoin Waterworks Co. y. 
Parks, Ill., 69 N. E. Rep. 587. 


9. APPEAL AND ERROR — Appealable Orders. — Order 
continuing a receiver appointed ez parte is in effect an 
order appointing a receiver, and is appealable.—State v, 
Superior Court of Pierce County, Wash., 74 Pac. Rep. 
1070. 

10. APPEAL AND ERROR-—Bill of Exceptions.—Where a 
cause is tried by the court, and the bill of exceptions 
does not set out all the evidence, the supreme court 
will sustain the judgment on the facts.—E. E. Shafer & 
Co. v. Hageman, Ala., 35 So. Rep. 691. 

11. APPEAL AND ERROR—Cross Examination. — A re- 
fusal to allow a party’s cross-examination by his own 
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attorney, after he has been called by the opposite party, 
is not ground for reversal, where he afterwards takes 
the stand.—Cahill v. Applegarth, Md., 56 Atl. Rep. 794. 

12. APPEAL AND ERROR—Entry of Judgment.- The 
common-law practice, requiring a rendition of judg- 
ment as a prerequisite to suing out a writ of error, still 
prevails in New Jersey.—Stein v. Goodenough, N. J., 56 
Atl. Rep. 701. 

13. APPEAL AND ERROR — Jurisdiction by Consent.— 
Parties cannot by consent confer jurisdiction on the 
supreme court to determine a case at a term prior to 
that to which it is returnable by law.— Bank of Collo- 
den v. Bank of Forsyth, Ga., 468. E. Rep. 424, 

14. APPEAL AND ERROR—Matters Reviewable.—Where 
the appeal record did not contain the documentary evi- 
dence on which an estoppel by judgment was based, an 
adverse ruling on such contention cannot be reviewed. 
Kraft v. Holzinan, 111., 69 N. EK. Rep. 574. 

15. APPEAL AND ERROR— Right to Grant Nonsuit.— 
An assignment of error that the court erred in granting 
a nonsuit presents the question whether there was any 
evidence to sustain the case.—Fargason y, Ford, Ga., 406 
S. E. Rep. 481. 

16. APPEAL AND ERROK— United States Supreme 
Court.—Compliance by foreign corporation with judg- 
ment of state court, ousting it from doing business in 
the state, held to preclude any review of the judgment 
in the federal supreme court.— American Book Co. y. 
State of Kansas, U.S. 8. C., 24 Sup. Ct. Rep. 394. 

17. APPEAL AND ERROR — What Findings of Fact are 
Conclusive on Federal Supreme Court.— A finding of 
fact by an inferior state court, affirmed in the highest 
court of the state by a divided court, is conclusive on 
the federal supreme court.—Minneapolis & St. L. R. Co. 
v. State of Minnesota, U.S. 8. C., 24 Sup. Ct. Rep. 396. 

18. ARREST—Fraudulent Purchase.—A debt is fraudu- 
lently contracted, where a purchase of property is made 
with intent not to pay for the same.—Luhrig Coal Co. y. 
Ludlum, Ohio, 69 N. E. Rep. 562. 

19. ASSAULT AND BATTERY—Liability of Carrier.—In an 
action against a street railroad company fer an assault 
and battery by a conductor, it was competent to show 
the ages and relative sizes of the plaintiff and con- 
ductor.—Birmingham Ry., Light & Power Co. v. Mullen, 
Ala., 35 So. Rep. 701. 

20. ASSAULT AND BATTERY—Sentence.—Under Gen. St. 
1901, § 2028, asentence, on conviction of an assault, to a 
fine of $1 and imprisonment in the county jail for three 
months, was unauthorized.—Jn re McNeil, Kan., 74 Pac. 
Rep. 1110. 

21. ASSIGNMENTS FOR BENEFIT OF CREDITORS—Employ- 
ment of Counsel by Trustee.—A trustee for benefit of 
creditors may employ counsel and pay them out of the 
trust funds.—Berkeley & Harrison v. Green, Va., 46 S. E. 
Rep. 387. 

22. ASSOCIATIONS—Pleading.—Under Pub. Gen. Laws, 
art. 23, § 301, an unincorporated association held liable 
to suit in its association name.—Littleton v. Wells & 
McComas Council, No. 14, J. O. U. A. M.,Md., 56 Atl. 
Rep. 798. 

23, BANKRUPTCY—Livery Stables.—The lien created by 
17 Del. Laws, p. 920, ch. 620, for the protection of keepers 
of livery stables, is created by statute, and is enforce- 
able in bankruptcy.—Jn re D. Del., Pratesi, U. 8. D. C., 
126 Fed. Rep. 588. 

24. BANKRUPTCY—Ordering Bankrupt to Pay Over 
Money.—A court of bankruptcy or referee is without 
power to order a bankrupt to pay over to his trustee 
money collected from his debtors after he had knowl- 
edge of the filing of a petition in bankruptcy against 
him by creditors, which money has since passed into 
the possession of others and is not under his control.— 
American Trust Co. v. Wallis, U. S. C. ©. of App., 
Third Circuit, 126 Fed. Rep. 464. 

25. BENEFIT SOCIETIES—Exemption from Garnish- 
ment.—Hurd’s Rev. St. 1899, p. 1033, ch. 73, § 266, exempt- 





ing fraternal benefits from liability on attachment, 
garnishment, or other process, was enacted for the bene- 
fit of the beneficiary, and not merely to protect the so- 
ciety against harassing suits.—Rumbold vy. Supreme 
Council Royal League, I1l., 69 N. E. Rep. 590. 

26. BENEFIT SOCIETIES—Payment of Dues to One Not 
Atthorized.—Payment of dues to an officer of a benefi- 
ciary association not authorized to collect them held not 
a valid payment.—Littleton v. Wells & McComas Coun 
cil, No. 14, J. O. U. A. M., Md., 56 Atl. Rep. 798. 

27. BILLS AND NOTES—Holder for Value.—An in- 
dorsee of a negotiable note taken as collateral for a 
pre-existing debt held a holder for value and in due 
conrse of business.—Birket v. Elward, Kan., 74 Pac. 
Rep. 1100. 

28. BILLS AND NOTES—Negotiability.—A stipulation 
in an action on a note and a memorandum indorsed an 
the back thereof held sufficient to indicate an intention 
to transfer the mortgage as security for the note to 
plaintiff, without regard to its negotiability.—State Nat. 
Bank v. Cudahy Packing Co., U. 8. C.C., W. D. Mo., 126 
Fed. Rep. 543. 

29. BOUNDARIES— Water Course.—Where the western 
boundary of land was described as running along the 
east bank of a river, the grantee took to the bank of the 
stream, and land gradually made along the riverside on 
the property so conveyed belonged to him.—Black y. 
Diver, Kan., 74 Pac. Rep. 11238. 

30. CARRIERS—Assault and Battery by Conductor.— 
Abusive language or opprobrious epithets alone are in- 
sufticient to justify the commission of an assault by a 
cenductor on a passenger.—Birmingham Ry., Light & 
P ower Co. v. Mullen, Ala., 35 So. Rep. 701. 


31. CARRIERS—Limiting Liability. — A carrier and 
shipper ,may stipulate value of goods, to limit carrier’s 
liability in case of loss.—Hill v. Northern Pac. Ry. Co., 
Wash., 74 Pac. Rep. 1054. 

32. CARRIERS—Stipulation Against Liability in Pass.— 
Stipulation in railWay pass that railway company 
should not be liable tor negligence of agents held to 
violate no rule of public policy and to relieve company 
from liability resulting from ordinary negligence.— 
N orthern Pac. Ry. Co. v. Adams, U.S. 8. C.,24 Sup. Ct. 
Rep. 408. 

33, CEMETERIES—Interest Acquired in Ownership of 
Lots.—One who purchases a lot in a public cemetery 
acquires only an easement, which will not support 
ejectment.— Stewart v. Garrett, Ga., 46 8. E. Rep. 427. 

34. COMMERCE—Licensing Ferry on Stream Between 
Two States.—Rev. St. Ill., 1874, ch. 55, penalizing the 
carrying on of a ferry without a license, held unconsti- 
tutional, when applied to transportation ofrailroad cars 
across the Mississippi river from the Illinois to the Mis- 
souri shore.—St. Clair County v. Interstate Sand & Car 
Transfer Co., U. 8. 8. C., 24 Sup. Ct. Rep. 300. 

85. COMMERCE—Taxing Non-Resident Corporations.— 
A state is not precluded by the commerce clause of the 
federal constitution from imposing a merchants’ tax on 
non-resident corporation, selecting a city of the state as 
a distributing point.—American Ste! & Wire Co. v. 
S peed, U. 8. 8. C., 24 Sup. Ct. Rep. 365. 

36. COMMON LAw—Question of Public Policy.—Where 
the common law prevails, an adjud.cation as to a matter 
relating to public policy must be followed, even where 
the question for the first time comes before the state 
court, whose business it is to enforce the common-law 
rule.—State v. Forbes, La., 35 So. Rep. 710. 

37. CONSTITUTIONAL Law — Change of Venue. — Pro- 
visions for change of venue for local prejudice, under 
Rev. St. Ohio, § 5030, where opposite party is a corpora- 
tion, without conferring equivalent right on the cor- 
poration,‘held not to violate constitutional guaranty of 
equal protection of the laws.—Cincinnati St. Ry. Co. v. 
Snell, U. 8S. 8. C., 24 Sup. Ct. Rep. 319. 

38. CONSTITUTIONAL LAaw—Estoppel to Contest Validity 
of Regulation of Rates.—A railroad company, by incor- 
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porating under a general act, held estopped to eontest 
the validity under the federal constitution of the pro- 
visions of the act regulating railroad rates. — Grand 
Rapids & I. Ry. Co. v. Osborn, U. 8.58. C., 24 Sup. Ct. 
Rep. 310. 

89. CONSTITUTIONAL LAw—Failure to Provide Means to 
Enforce Tax Lien.—Due process of law is not denied the 
holder of a lien on real property by lack of any provis- 
ion for personal service on him of notice of pendency of 
proceedings in rem to enforce the lien acquired at tax 
sale.—Leigh v. Green, U. S.S.C , 24 Sup. Ct. Rep. 390. 

40. CONSTITUTIONAL LAW--Forbidding Importation of 
Teas.—Tea Inspection Act March 2, 1897, ch. 358, 29 Stat. 
604, forbidding thé importation of teas inferior to the 
government standards, held not unconstitutional, as 
depriving importer of property without due process of 
law.—Buttfield v. Stranahan, U.S. S.C., 24 Sup. Ct. Rep. 
349. 

41. CONSTITUTIONAL LAW — Making Possession of 
Gambling Record Prima Facie Evidence of Crime.—Due 
process of law is not denied by Pen. Code N. Y. § 344b, 
which makes possession of record of chances in games 
of policy, or papers connected therewith, prima facie evi- 
dence of possession in violation of section 344a, making 
known possession a crime.—Adams y. People of State of 
New York, U. S. 8. C., 24 Sup. Ct. Rep. 372. 

42. CONTRACTS — Preferential Rates on Railroad as 
Affected by Shipper’s Death.—A contract between a rail- 
road company and a shipper for preferential rates con- 
strued, and held not to pass te a legatee of the shipper’s 
business under his will.—Sullivan v. Louisville & N. R. 
Co., Ala , 35 So. Rep. 694. 

43. CONTRACTS — Prosecution _of Claim Against the 
United States.—A contract for the prosecution of a claim 
against the United States in the courts orthrough diplo- 
matic negotiations in the interest of the claimant held 
not illegal, as contemplating illegitimate services.—Knut 
v. Nutt, Miss., 35 So. Rep. 656. 

44. CORPORATIONS—Action by Stockholders.—Minority 
stockholders, who suceessfully brought a suit torestrain 
a transfer of the entire property of the corporation, 
held entitled toan allowance for attorney’s fees.—For- 
rester v. Boston & M. Consol. Copper & Silver Min. Co., 
Mont., 74 Pac. Rep. 1088. 

45. CORPORATIONS — Contracts Within Apparent Au- 
thority.—The board of directors of a corporation, by 
accepting the services of an-employee hired by its presi- 
dent, and paying him the stipulated salary, held to have 
ratified the contract of employment in its entirety.— 
Egbert v. Sun Co., U.S.C. O., E. D. Penn, 126 Fed. Rep. 
568. 

46. CORPORATIONS—Mercantile Pursuits.—A corpora- 
tion organized te carry on works of public improvement 
cannot also engage in mercantile business. — Bayou 
Cook Navigation & Fisheries Co. v. Doullut, La., 35 So. 
Rep. 729. 

47. CORPORATIONS—Pledgee Liable as a Stockholder.— 
Transfer of bank stock in favor of a pledgee held not to 
render him liable as stockholder for bank’s debts, 
created after the stock had been retransferred to the 
pledgor on payment of the loan.—Brunswick Terminal 
Co. v. National Bank of Baltimore, U.S. S. C.,24 Sup. Ct. 
Rep. 314. 

48. CosTs—Deposition not Used at Trial.—Expenses of 
taking necessary depositions held properly put intoa 
cost billas disbursements, though they were not used 
on trial.—Lindy v. McChesney, Cal., 74 Pac. Rep. 1034. 

49. CouRTs—Constraction of State Constitution Bind- 
ing on Federal Court.—Decision of state supreme court 
that statute if not in conflict with state constitution held 
conclusive on federal supreme ccurt. — Carstairs v. 
Cochran, U. S.S. C., 24 Sup. Ct. Rep. 318. 

50. CoURTS—Denial by State Court of the Force of a 
Judgment of Sister State.—Decision of Kentucky Court 
of Appeals, denying force to an Indiana judgment based 
on a denial of the jurisdiction of the Indiana court be- 
cause of the place of service, held to present a federal 





question for review in the Supreme Court of the United 
States.—Wedding v. Meyler, U.S. 8. C., 24 Sup. Ct. Rep. 
822. 

51. CouRTs—Failure to Work on Public Road.—The 
court cannot take judicial notice that the general law 
for working public roads by contract has been put in 
operation in a certain county.—State v. Burkett, Miss., 
35 So. Rep. 689. 

52. CouRTS—Final Jurisdiction of Circuit Court of Ap- 
peals.—Suit against railway company,carrying United 
States mail under federal laws, to recover registered 
package lost through its negligence, does not arise 
under federal constitution and laws, so as to deprive 
the judgment of circuit court of appeals therein of 
finality.—Bankers’ Mut. Casualty Co. v. Minneapolis, St. 
P. & S.S. M. Ry. Co., U. 8. 8. C., 24 Sup. Ct. Rep. 325. 


53. CouRTS—Stare Decisis.—The unanimous decision 
of the supreme court on a question of law is, until over- 
ru'ed, a precedent which must be followed in any sub- 
sequent case in which the same question is raised on the 
same state of faets.—Fidelity & Deposit Co. of Maryland 
v. Nisbet, Ga., 46S. E. Rep. 444. 

54. CRIMINAL EVIDENCE — Entire Conversation with 
Accused.—Where witnesses were asked as to what re- 
mark defendant, accused of murder, made at a certain 
time, permitting them to state entire conversation was 
not reversible error.—Cook v. State, Fla , 35 So. Rep. 665. 


55. CRIMINAL EVIDENCE—Failure to Copy in Tran- 
script.—Where it does not appear that the evidence 
called for by defendant had been offered in evidence, 
the appeal will not be dismissed because it had not been 
copied in the transcript.—Jn re Seim, La., 35 So. Rep. 744. 


56. CRIMINAL EVIDENCE — Handwriting Expert. —An 
expert in handwriting may give, not only an opinion, 
but the reason therefor.—State v. Ryno, Kan., 74 Pac. 
Rep. 1114. 

57. CRIMINAL EVIDENCE—Inadmissibility of Evidence 
Because of the Manner in Which it was Procured. — Ad- 
missibility of documentary evidence to establish guilt 
of accused held not affected because if was secured in 
violation of constitutional provision against unreason- 
able searches and seizures.—Adams Vv. People of State of 
New York, U.S. 8. C., 24 Sup. Ct. Rep. 372. 

58. CRIMINAL LAw—Aflidavit of Accusation. — Where 
the affidavit is general, the accusation may charge a 
specific criminal act included within the offnse named 
in the affidavit.—Glass v. State. Ga., 46S. E. Rep. 435. 

59. CRIMINAL TRIAL— Declarations of Co-Conspirators. 
—Proof of declarations of co conspirators im a prosecu- 
tion for grand larceny must be confined to those made 
while the cunspiracy was pending.--State y. De Wolfe, 
Mont., 74 Pac. Rep. 1084. 

60. CRIMINAL TRIAL—Inappropriate Charge. — An in- 
appropriate charge is not cause for new trial, when the 
complaining party was not injured thereby.—McCollum 
v. State, Ga., 46S. E. Rep. 413. 


61. CRIMINAL TRIAL—Presumption of Innocence.—Of 
two reasonable hypotheses, jury held bound to adopt 
hypothesis of innocence, though the less probable.— 
Thompson vy. State, Miss., 35 So. Rep. 689. 


62. CRIMINAL TRIAL—Reasonable Doubt.—Where the 
judge has given a correct definition of reasonable doubt, 
it is not error to refuse to instruct that if there is, from 
the evidence, a possibility of innocence, defendant is en- 
titled to an acquittal.—Cook v. State, Fla., 35£ 0. Rep. 665. 


63. CRIMINAL TRIAL—Venue, How Determined.—Proof 
that the prosecutor lived in W county, and that he was 
assaulted in his residence, establishes the venue.—Tip- 
ton vy. State, Ga., 46S. E. Rep. 436. 

64. DAMAGES — Excessiveness of Verdict. — Where 
plaintiff, 23 years old, earning about $80 a month, lost his 
left arm, a judgment for $7,000 was not excessive.—Atch- 
ison, fT. & S. F. Ry. Co. v. Sledge, Kan., 74 Pac. Rep. 1111. 


65. DAMAGES—Performance of Contract Prevented'by 
Other Party.—A contractor, prevented by the default of 
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the other party from completing his contract to build 
an electric road, held entitled to recoyer the profit 
thereby lost on the uncompleted portion. — Altoona 
Electrical Engineering & Supply Oo. v. Kittanning & 
F. C. St. Ry. Co., U. 8. C. C., W. D. Pa., 126 Fed. Rep. 559. 


66. DEATH—Traveling on Pass. — Death of passenger 
traveling on pass, not due to omission of railway com- 
pany of any duty owing deceased, held not wrongful at 
suit of heirs under Rev. St. Idaho, § 4100.—Northern Pac. 
Ry. Co. v. Adams, U. 8. 8. U., 24 Sup. Ct. Rep. 408. 


67. DISORDERLY HovusE—Owner of Premises. — One 
who owns orcontrols a house, and leases it to another 
to keep a disorderly house, or who rents it to another 
knowing that it is so used, or, having leased the house, 
permits it to be so used, is indictable, under Pen. Code, 
§ 391.—Kessler v. State, Ga., 46 S. E. Rep. 408. 


68. DIVORCE—Alimony Where Grounds of Divorce is 
Impotency.—Alimony is not allowed because of impot- 
ence of husband.—G -v.G »N. J., 56 Atl. Rep. 
736, 

69. DivorcE—Desertion.—In ascertaining the term of 
two years of defendant’s desértion no part of the time 
during which a previous suit for divorce was pending 
can be considered.—Johnson v. Johnson, N. J., 56 Atl. 
Rep. 708. 7 

70. EJECTMENT—Writ of Assistance.—Where, in eject- 
ment, possession of defendant through a tenant was 
confessed, and a judgment entered in his favor, the al- 
lowance of a writ of assistance was beyond the issues.— 
Shaffer v. Austin, Kan., 74 Pac. Rep. 1118. 

71. ELECTIONS — Marking Ballot. — A ballot marked 
with a cross, instead of with the stamp, as required by 
statute, is invalid, as bearing a distinguishing mark .— 
Maddux v. Walthall, Cal., 74 Pac. Rep. 1026. 

72. ELECTRICITY—Duty to Keep Wires Insulated.—It 
is the absolute duty of an electric light company, con- 
veying electricity, to keep the wires constantly insul- 
ated, so as to guard against the effect on objects com- 
ing in contact with them.—Hebert v. Lake Charles Ice, 
Light & Water Works Co., La , 35 So. Rep. 731. 


73. EMINENT DOMAIN—Foreign Corporations.—A for- 
eign corporation cannot exercise the mght of eminent 
domain without the consent of the legislature, expressly 
given.—Chestatee Pyrites Co. v. Cavenders Creek Gold 
Min. Co., Ga., 468. E. Rep. 422. 

74. EMINENT DOMAIN—Stations.—Railway company is 
not deprived of right to control its property, nor is its 
property taken without compensation, by Gen. Laws 
Minn. 1901, p. 446, ch. 270, relating to establishment of 
stations.—Minneapolis & St. L. R. Co. v. State of Minne- 
sota, U.S. S. C., 24 Sup. Ct. Rep. 396. 

75. Equiry—Pleading.—A ground of complaint or de- 
fense, not set up in the pleadings in a suit in equity, can- 
not be availed of.— Steadman v. Handy, Va., 46 8. E. Rep. 
380. 

76. ESTOPPEL—Homestead.—What one induces another 
to regard as true is to be treated as the truth be- 
tween them.—American Freehold Land Mortg. Co. v. 
Walker, Ga., 46S. E. Rep. 426. 

77. EVIDENCE—Action on Written Agreement.—Where 
a judgment asked would authorize the jury to base their 
verdict on an understanding between parties, not ex- 
pressed in the written agreement, it was properly re- 
fused.—Courier- Journal vy. Howard, Ga., 46 S. E. Rep. 
440. 

78. EVIDENCE—New Trial.—Newly discovered evidence 
of an impeaching character is not ground foran extra- 
ordinary motion for new trial.—Harris v. Roan, Ga., 46 
8. E. Rep. 433. 

79. EVIDENCE—Parol Variation of Contract. — Paro) 
evidence of the understanding of the parties held inad- 
missible to contradict an agreement of April 8, 1867, be- 
tween representatives of the Delaware and Cherokee 
Nations.—vtlaware Indians v. Cherokee Nation, U. 8. 8, 
C., 24 Sup. Ct. Rep. 842. 











80. FEDERAL CouRTS—Federal Jurisdiction.—No fed- 
eral question, which will confer jurisdiction on the Su- 
preme Court of the United States of a writ of error to 3 
state court,is involved im a contention in the highest 
state court that by the judgment of the trial court private 
property is taken for public use without just compensa- 
tion.—Winous Point Shooting Club v. Caspersen, U. 8. 8. 
C., 24 Sup. Ct. Rep. 431. 

81. FEDERAL CourTsS—Federal Question Raised for 
First Time in Highest State Court.—A federal question, 
though first raised on rehearing in the highest state 
court, is in time to confer jurisdiction on the United 
States Supreme Court.—Leigh v. Green, U. 8. S. ©., 24 
Sup. Ct. Rep. 390. 

82. FEDERAL CouRTS—Following State Laws.—Federal 
courts held not bound by local rulings as the negotiabil- 
ity of a note, in the absence of a special statutory enact- 
ment defining negotiability.—State Nat. Bank v. Cudahy 
Packing Co., U.S. C. C., W. D. Mo., 126 Fed. Rep. 543. 

83. FEDERAL CourTs—What Decisions are Not Con- 
clusive on Federal Court.—Determination by state court 
that property covered by mortgage of railroad company 
remains liable, after sale under federal decree of fore- 
closure for debts accruing against mortgagor, held not 
conclusive on the federal supreme court.—Julian v, Cen- 
tral Trust Co., U. 8. 8. C., 24 Sup. Ct. Rep. 399. 

84. FRAUDS, STATUTE OF—Requisites of Memorandum. 
—Under Pub. St. 1901, ch. 215,§ 1, held, the ‘“‘memoran- 
dum” of sale must identify land agreed to be received in 
exchange for land sold without resort to parol evidence, 
—Chellis v. Grimes, N. H., 56 Atl. Rep. 742. 

85. GAMING—Stock Gambling Contract.—A stock gam- 
bling contract held to be a wager, within the meaning of 
Pub. St. 1901, ch. 270, § 18, so as to authorize the recovery 
of the margins, pursuant to sections 16 and 17, a8 money 
deposited, paid or delivered on a wager.—Wheeler v, 
Metropolitan Stock Exchange, N. H., 56 Atl. Rep. 754. 

86. Gas—Use for Fuel.—A company, engaged in fur- 
nishing natural gas for fuel purposes, may waive its 
written permission to make a connection for such pur- 
poses.—Citizens’ Gas & Oil Min. Co. v. Whipple, Ind., 69 
N. E. Rep. 557. 

87. HigHways—Liability of Defazlters on Road Duty. 
—One liable to read duty under Pol. Code 1895, § 574, can- 
not escape liability on evidence that he relied on some 
third person’s promise to pay the tax.—Fanning v, 
Board of Com’rs of Wilkes County, Ga., 46S. E. Rep. 410. 

88. HIGHWAYsS—Obstruction.—A mandatory injunction 
will be awarded to compel removal of obstructions from 
the public highway.—Clifton v. Town of Weston, W. Va. 
46 S. E. Rep. 360. 

89. HOMESTEAD—Filing Declaration.— Where a hus- 
band and wife lived on land belonging to him, and filed 
no declaration of homestead therein during his life, on 
his death the land vested in his lawful heirs.—Lloyd v. 
Lloyd, Wash., 74 Pac. Rep. 1061. 

90. HOMESTEAD—Wife’s Signature to Lease of Turpen- 
tine Privileges.—A lease of turpentine privileges in pine 
trees standing on a homestead may be made by the 
owner without the signature of his wife and her separate 
acknowledgment, as required by Code 1896, § 2034.—Mili- 
ken & Co. v. Carmichael, Ala., 35 So. Rep. 706. 

91. HOMICIDE—Self-Defense. — Evidence of previous 
threats and assaults on the part of deceased held com- 
petent in corroboration ef evidence that homicide was 
committed in self-defense.—People v. Taylor, N. Y., 69 
N. E. Rep. 534. 

92. INDICTMENT AND INFORMATION—Sufficiency.—An 
indictment must allege a certain time within the statute 
of limitations, but the date may be established by circum- 
stantial evidence.—Tipton v. State, Ga., 46 S. E. Rep. 436, 

92. IMPROVEMENTS—Liability of Principal.—Where an 
agent to rent lands for a non-resident makes a contract 
for its sale without authority from the owner, held, that 
the owner is not chargeable with the value of the im- 
provements made by such purchaser.—Topliff v. Shad- 
well, Kan., 74 Pac. Rep. 1120. 
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94. INJUNCTION—Trespass.—W here joint trespassers 
reside in different counties, and are insolvent, and 
threaten to commit trespasses, they may be enjoined in 
one petition, brought in the county of the residence of 
any one of them.—Wall v. Mercer, Ga., 468. E. Rep. 420. 


95. INTEREST—Action on Note.—Defendant, in an ac- 
tion on a note in which a counterclaim was filed, held 
entited to interest on verdiet in his favorfrom the date 
of its rendition to the date of final judgment.—Oliver v, 
Love, Mo., 78 8. W. Rep. 335. 

96. INTOXICATING LIQUORS—Price of Saloon License. 
—One thousand dollars a year for a saloon license by a 
city of the fourth class is not so unreasonable a charge 
as to justify a court in declaring void the ordinance 
fixing it.—Ex2 Parte Hinkle, Mo., 78S. W. Rep. 317. 

97, INTOXICATING LIQUORS—Sale to Minors.—Under a 
statute authorizing a fine of $1,000 for selling liquor to 
a minor, a fine of $500 was not excessive.—McCollum y. 
State, Ga., 46 S, E. Rep. 413. 

98. INTOXICATING LIQUORS—Selling to Minors.—There 
is no civil liability for selling liquor to a minor, where 
the liquor dealer believed and had good reason to be- 
lieve that the minor was over 21 years of age.—Tinkle vy. 
Sweeney, Tex., 78S. W. Rep. 248. 

99. JUDGEs—Change of Venue.—A party who obtains 
a change of venue from one judge of the court, and 
afterwards goes to trial before him without objection, 
waives the judge’s disqualification.—Du Quoin Water 
Works Co. v. Parks, Ill., 69 N. E. Rep. 587. 

100. JUDGMENT—Action to Quiet Title. — Where,ina 
suit to quiet title, plaintiff pleaded a former judgment, 
it was not necessary to again plead such judgmentin 
his reply.—Strow y. Allen, lowa, 98 N. W. Rep. 141. 

101. JUDGMENT— Claim by Administrator. — Where 
80 me of the heirs for whose benefit a claim by an ad- 
ministrator was filed were concluded by a judgment pre- 
viously rendered adversely, the other heirs, not having 
been parties to that suit, were not estopped.--Eauitable 
Mortg. Co. v. McWaters, Ga., 40 8S. E. Rep. 437. 


102. JUDGMENT—Ccrrection Undernune pro tunc Order, 
—That a judgment was corrected nunc pro tunc by an 
order entered by the court of its own knowledge after 
term held not to render the judgment subject to collat- 
eral attack. —Groton Bridge & Mfg. Co. v. Clark Pressed 
Brick Co., U. 8. C.C., E. D. Ark., 126 Fed. Rep. 552. 

103. JU DEMENT—Homestead.—An order making allow- 
ance to a widow pending administration held not res 
judicata on the question of homestead.—Lloyd vy. Lloyd, 
Wash,, 74 Pac. Rep. 1061. 

104. JU DGMENT—Res Judicate.—Decree, not appealed 
from, held a bar in a subsequent suit by plaintiff against 
defendant on the same cause ofaction.—Lee vy. Smith, 
W. Va., 46 S. E. Rep. 352. 

105. LANDLORD AND TENANT—Contractto Lease.—Evi- 
dence held insufticient to show breach before date for 
performance of contract to lease.—Vogeler v. Devries, 
Md., 56 Atl. Rep. 782. 

106. LANDLORD AND TENANT—Foreclosure of Lien.— 
Where a written comtract ismade with A, “trustee,” as 
landlord, he may foreclose a lien in his own name for 
money furnished the tenant as landlord, though the 
land and such money belonged to another.—Fargason 
vy. Ford, Ga., 46 8. E. Rep. 431. 

107. LARCENY—Recent Possession.—On a trial for lar- 
ceny, where there was evidence of recent possession of 
the stolen property, a charge on the effect of such pos- 
sessien was proper.—Owen V. State, Ga.,46 8. E.Rep. 433, 

108, LARCENY—Proof.— Where defendant was charged 
with stealing horses bearing brands, proof that one of 
the brands belonged to H and that the horses bore such 
brand is not proof that they belonged to H.—State v. De 
Wolfe, Mont., 74 Pac. Rep. 1084. 

109. LIBEL AND SLANDER — Construction of Language 
Employed.—Where the words employed in an alleged 
libel, interpreted in their usual and ordinary meaning, 





do notimpute a crime, their meaning cannot be en- 
larged by an innuendo, so as to accomplish that pur- 
pose.—Moss v. Harwood, Va., 46 S. E. Rep. 385. 

110. LICENSES—Milk Inspection.—The license fee pro- 
vided for in Laws 1903, p. 232, ch. 120, § 15, for selling 
milk, and authorizing the collection thereof by the 
meat and milk inspector held not a tax. — State v. Me- 
Kinney, Mont., 74 Pac. Rep. 1095. 

111. LIENS—Limitations.— Where courts of law and 
equity have concurrent jurisdiction, limitations will be 
given effect on demurrer, when it plainly appears on 
the face ofa bill in equity that the statute applies to 
the case.—Maxwell v. Wilson, W. Va., 46 S. E. Rep. 349. 

112, LIENS—Work and Labor.—A common-law lien on 
personalty for work and labor secures to the lienor the 
right of possession only, and a sale of the property is 
wrongful.—Burrough v. Ely, W. Va., 46 S. E. Rep. 371. 

113. LIFE INSURANCE—Waiver of Proofs. — Denial of 
liability under a contract of life insurance was a waiver 
of proof of death.—Prudentia) Ins. Co. v. Devoe, Md., 
56 Atl. Rep. 809. 

114. MANDAMUS—Newly Discovered Evidence. — The 
court will not, by mandamus, compel a judge to certify a 
bill of exceptions assigning error en the refusal of the 
judge to entertain an extraordinary motion for a new 
trial, where the motion is without merit.—Harris y. 
Roan, Ga., 468. E. Rep. 483. 

115. MASTER AND SERVANT—Assumed Risks.—An em- 
ployee cannot be heard to say that he did not realize the 
danger, where the defects in the machinery were obvi- 
ous.—Glenmont Lumber Co. vy. Roy, U. S.C. C. of App., 
Eighth Circuit, 126 Fed. Rep. 524. 

116. MASTER AND SERVANT — Defective Appliances.— 
Though the defect in an appliance is by the negligence 
of an employee, he is relieved from the assumption of 
the risk where the master promises to repair it.—Atchi- 
son, T. & S. F. Ry. Co. v. Sledge, Kan., 74 Pac. Rep. 1111 


117. MASTER AND SERVANT—Instruction in Action for 
Tort of Servant.—An instruction that a master is liable 
for the wrongful acts of his servamts in the course of 
their employment, though he did not know of such acts 
or may have forbidden them, is erroncous. — Axtell vy. 
Northern Pac. Ry. Co., Idaho, 74 Pac. Rep. 1075. 

118. MINES AND MINERALS — Breach of Contract.— 
Under contract by owner of land, giving another the ex- 
clusive right to prospect for gold thereon, held, the 
party locating the gold had a right of action for half the 
value thereof.—Brown v. Bowman, Ga., 46 S. E. Rep. 410 

119. MINES AND MINERALS—Opening Gas Well With- 
out Warning.—Persons using horses on a highway in 
close proximity to a gas well have the right to presume 
that the owner will not open it without warning.—Sny- 
der v. Philadelphia Co., W. Va., 46S. E. Rep. 366. 

120. MINBS AND MINERALS—Quieting Title. — In an ac- 
tion to quiet title to a mining claim, brought ina state 
court, the fact as to a party being a citizen of the United 
States is immaterial.—Gruwell v. Rocco, Cal., 74 Pac. 
Rep. 1028. 

121. MONOPOLIES — Combinations in Restraint of 
Trade.—Association of wholesale dealers in tiles, man- 
tels, and grates in San Francisco and vicinity, and non- 
resident manufacturers, in which the dealers agree not 
to purchase from manufacturers not members of the 
association, and not to sell to nonmembers for less than 
a certain price, held a combination in restraint of trade 
within the anti-trust act of July 2, 1899..—W. W. Mon- 
tague & Co. v. Lowry, U. 8.8. C., 24 Sup. Ct. Rep. 307. 


122. MORTGAGES — Solicitor’s Fees.— Anattorney at 
law, who was trustee in a deed of trust, held not en- 
titled to fees prescribed therein to complainant’s solic- 
itor on foreclosure for services performed by such at- 
torney in foreclosure proceedings.—Gantzer vy. Schmeltz, 
Ill.,69N E. Rep. 584. 

123. MUNICIPAL CORPORATIONS — Expenses of City At- 
torney in Attending Supreme Court.—A city attorney 
held entitled to recover expenses, in addition to salary, 











AUM 


Vou. 58 


CENTRAL LAW JOURNAL. 419 








incurred in attending cases on behalf of the city of'the 
supreme court.—City of Ludlow vy. Richie, Ky.,78 8. W. 
Rep. 199. 

124. MUNICIPAL CORPORATIONS—Street Improvement 
Reimonstrance.—Authority of an dgent or of an officer 
of a corporation, assuming to sign for his principal a 
remonstrance against a municipal improvement, need 
not accompany the remonstrance.—City of ‘Sedalia v. 
Scott, Mo., 78 8. W. Rep. 276. 

125. MUNICIPAL CORPORAiIONS — Town Charter.—An 
act incorporating a town, and providing that named 
persons shal! act as mayor and alderman until the elec- 
tion of their successors, is not in violation of the consti- 
tution, giving the people the inherent. right. of regulat- 
ing their internal government. — Lambert v. Norman, 
Gaz, 46 8. E. Rep. 433. 

126. MUNICIPAL CORPORATIONS — Water Companies.— 
Where a company is given by its charter the right to 
furnish electric light and power, until the, towns in 
whieh it is given such right desire electric light and 
power, the corporation may be exeused from the exer- 
cise of such eharter power. — State v. Twin Village 
Water Co., Me., 56 Atl. Rep. 763. 

127. NEGLIGENCE—Acts of Engineer not Imputable to 
Fireman.—If a fireman is not eharged with manage- 
ment of an engine. on which he is employed, but is 
under orders of his engineer, negligence of engineer 
should not be imputed to him.—Southern Indiana Ry. 
Co. v. Davis, Ind., 69 N. E. Rep. 550. : 

128. NEGLIGENCE—Blowing off of Oil Well.— Where 
by the negligent blowing off of an oil well near a high- 
way, a teamster’s horses became frightened. and he was 
injured, the.proximate.cause-of the injury held the 
blowing eff of the well.—Snyder v. Philadelphia Co., W. 
Va., 46 8. E. Rep. 366. 

129. NEGLIGENCE—Concurrent.—In an action for in- 
juries to person engaged in painting a sign, by move- 
ments of wagon underneath his staging, held that, if 
there was any negligence, there was an equal degree of 
concurrent negligence of the person injured, which 
barred a recovery.—Consumers’ Brewing Co. v. Doyle’s 
Adin’x, Va., 46S. E. Rep. 39¢. 


130. NEGLIGENCE—Dangerous Premises.—Negligence 
of defendants’ servants in leaving open tank on de- 
fendants’ premises imposed no ‘lability on defendants 
as toa licenseeon the premises.—Dixon v. Swift, Me., 
56 Atl. Rep. 761. 

131. NEGLIGENCE—Injury to Passenger.—In an action 
for persoual injuries, where the defense is Contributory 
negligence, held error to render judgment for defend- 
ant on the petition and opening statement.—Cummings 
v. Wichita R. & Light Co., Kan., 74 Pac. Rep. 1104. 

132. NEW TRIAL—Failure to Show What Excluded An- 
swer Would Have Been.—Refusal to allow counsel to 
ask a named witness a certain question cannot be con- 
sidered, where it does appear what the witness would 
bave answered.—Courier- Journal v. Howard, Ga., 46S. 
BE. Rep. 440. 

143, NUISANCE—Public or Private.—A’ public nursance 
is,asto a county, suing only to: protect its property 
against the maintenance thereof, a private nuisance.— 
Yeba County v. Kate Hayes: Min. Co., @al.,74 Pac. Rep. 
1049. 

134. PARTNERSHIP—Accounting.—Inan action for an ac- 
counting between partners, the court can. accepta bond 
from the defendants to obviate the necessity: of ‘ap- 
pointing a receiver.—Cary Bros. v. Dalhoff Const. €o., 
U.8.C. C,, E, D. Ark., 126 Fed Rep. 54. 

185. PARTNERSHIP—Dissohition. — A petition by ‘one 
against his former partner is not subjeet to demurrer as 
asuit at law by one partner agninsthis eopartnertorre- 
cover money due from partnership transactions—Ben- 
ton v. Hunter, Ga., 46 8. EK. ep. 414, 

136. PERJURY—Requisites of Indietment. —A n indiet- 
ment. for false swearing, under ’enm:Cade | 2895, §.258, 
need not allege that. the-#ftidavit: made was: material; 
nor made for the purpose of-mieleading anybody, or 








under cireumstanees that would mislead anybody.— 
Gammage v. State, Ga., 465. E. Rep. 409. 

137. PHYSICIANS AND SURGEONS—Massage and Physi- 
cal Culture.—Attempt by legislature to deprive patients 
of right to use remedies requiring less skill on’the part 
of the practitionerthan requisite to constitute doctor of 
medicme or surgery ‘held not valid exercise of police 
power.—State v. Biggs, N. Car., 46 8S. E. Rep. 401. 

138. PRINCIPAL AND AGENT — Unauthorized Act of 
Agent.—To affect a principal with notice, the matter 
known te theagent must be something within the scope 
of his agency.—Topliff v. Shadwell, Kan., 74 Pac. Rep. 
1¥20. 

189. PUBLIC LANDS—Official Survey.—The courses and 
distances of an official survey, showing an alleged 
meander line of a lake as ome boundary, control in 
ejectment; as‘against ‘the actual boundary of the lake, 
where the survey was grossly fraudulent, and the lake 
never existed within one-half mile of the point in- 
dicated on the plat.—Security Land & Exploration Co. v. 
Burns, U. 8S. 8.C., 24 Sup. Ct. Rep. 425. 

140. PUBLIC Lanps—What Lands are not Adjacent to 
Railroads.—Lands 20 miles distant from a railroad right 
of way are not adjacent, within Act March 3, 1875, ch. 
152, § 1/18 Stat. '482, granting such lands to a railroad.— 
United States v. St. Anthony R. Co., U. 8. S. C.,24 Sup. 
Ot. Rep. 333. 

141. PUBLIC Lanps — When Right of Entry Inures to 
Benefit of Another.—Right of entry given by Act Cong. 
May 14, 1850, ch. 89, to a contestant who procures the 
eancellation of a homestead entry, inures to the benefit 
of one who by his contest induced the relinquishment in 
the local office of a homestead entry of land in Okla- 
homa Territory prima facie valid.—Hodges v.-Golcord, 
U.S. 8. C., 24Sup. Ct. Rep. 433. 

142. QUIETING TITLE—Action by One not in Possession. 
—A person out.of possession having a title held under 
such circumstances that the law will not afford com- 
plete relief ean maintain suit to remove. a cloud from 
his title.—Keyes v. Ketrick, R. I., 56.Atl; Rep. 770. 

143. RAILROADS—Adjoining Property Owners.—Where 
a railroad was authorized by its charter to operate its 
line adjoining, plaintiff’s property, it could not recover 
for annoyance incident to its operation, in the, absence 
of negligence.—Fisher v..Seabourd Air Line By. Co., Va., 
46 8. E. Rep. 381. 

144. RAILROADS—Killing Cattle.+ While the law raises 
a@ presumption of negligence when live stock is killed, 
yet relevant testimony in behalf of the company as to 
the exercise of ordinary diligence cannot, if unim- 
peached, be disregarded.—Macon & B. R. Co. v. Revis, 
Ga., 4 8..E. Rep, 418, 

145. REFORMATION OF INSTRUMPNTS—Mutual Mistake. 
—Where a deed. was executed through a mutual mistake 
of the parties, the remedy is by bill for reformation ; but, 
where the mistake is unilateral, the remedy is by bill for 

—Wir ing v. Grand Lodge of Moses Ancient 
& Honorabte Society, ot Free & Accepted Masons,N. J., 
56 Atl. Rep. 713, 

146. REMOVAL OF CAUSES—Special Appearance.—An 
applieation by an attorney for a non-resident defendant 
for an extension of time to plead, pending decision of an 
application to remove the cause to the federal courts, 
held not an appearance suflicient to confer jurisdiction. 
—Waters v. Central Trust Co., U. 8. C. C. of App., Second 
Circuit, 126 Fed. Rep. 469. 

147. REPLEVIN—Claim of Third Party.—In replevin by 
a claimant to recover property from an officer, taken on 
attachment against such claimant, showing held suffi- 
cient to entitle the officer to hold possession until a bet- 
ter right is shown.—Bruce v. Squires, Kan., 74 Pac. Rep. 
1102. 

148. SALES—Defects in Material.—W here defects in yarn 
sold to manufacturers of hosiery could not: be ascer- 
tained until used, the acceptance does not preclude a 
right to. counterclaim in an action for the price.—Wal- 
lace v. Knoxville Woolen Mills; Ky., 78 8: W. Rep. 192. 
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149, SCHOOLS AND SCHOOL DISTRICTS—School Tax.— 
Entry of school tax without action by board of county 
commissioners does not affect its validity.—Dickson v. 
Burckwyer, 8. Car., 46 8. E. Rep. 343. 

150. SHBRIFFS AND CONSTABLES—Right to Proceeds.— 
Makers of sheriff’s indemnity bend held entitled to con- 
test right of plaintiffs to recover statutory penalty from 
sheriff for failure to pay over proceeds of execution sale. 
—W.T. Rickards & Co. v. J. H. Bemis & Co., Tex.,78 S. 
W. Rep. 239. 

151. SPECIFIC PERFORMANCE — Inchoate Right of 
Dower.—That an inchoate right of dower cannot be ex- 
tinguished constitutes no defense in specific perform- 
ance by the vendee.—Steadman v. Handy, Va., 46 8. E. 
Rep. 380. 

152, STATES—Jurisdiction of Indiana Over Ohio River. 
—Indiana court held to acquire jurisdiction by service of 
process on the Ohio river on the Kentucky side of the 
low-water mark on the Indiana shore,in view of the 
conditions contained in Virginia Compact 1789, § 11 (13 
Hen. St. p. 17), consented to by Act Feb. 4, 1791, ch. 4 (1 
Stat. 189), admitting Kentucky to the Union.—Wedding 
v. Meyler, U. 8.8. ©. 24 Sup. Ct. Rep. 322. 

153. STATUTES—Prostitution.—Act March 16, 1903 (Laws 
1903, p. 230, ch. 123), making ita felony for any male to 
live off a prostitute, and declaring certain other of- 
fenses, held not repugnant to Const. U. S. Amend. 14, 
guarantying equal protection of the laws and prohibit- 
ing abridgment of privileges or immunities of citizens.— 
Zenner v. Graham, Wash., 74 Pac. Rep. 1058. 


154. STATUTES—Resorting to Title.—The title of an act 
cannot be resorted to in aid of its construction, where 
the act is free from ambiguity.—Cornell v. Coyne, U. 8. 
S. C.,24 Sup. Ct. Rep. 383. 

155. STIPULATIONS—Transfer of Corporation Stock.— 
Directors ef a corporation, consenting to a decree that a 
transfer of corporation steck was null, held not entitied 


to eomplain of a decree declaring the deed “null and. 


void.”—Forrester vy. Boston & M. Consol. Copper & Silver 
Min. Co., Mont,, 74 Pac. Rep. 1088. 

156. STREET RAILROADS—Injury in Collision.—A street 
railway company is not guilty of actionable negligence 
because of the failure of the motorman in charge of a 
car to stop or slacken its speed on seeing a horse and 
wagon near the track, but sufficiently distant to permit 
the car to pass in safety.—Chicago Union Traction Co. v. 
Browdy, Ill., 69 N. E. Rep. 570. 

157. STREBT RAILROADS—Personal Injuries.—Plaintiff, 
in an action against a street railway company for per- 
sonal injuries received in collision ata crossing, held not 
guilty of contributory negligence in relying on the ex- 
perience of his driver.—United Rys. & Electric Co. v. 
Biedler, Md., 56 Atl. Rep. 813. 

158. SUBROGATION—Satisfaction by Surety.—Where a 
judgment against a principal and surety was paid by the 
surety without satisfying the same of record, the surety 
was Subrogated to the lien of the Judgment,and he or 
his assignee could foreclose the same.—W. T. Rickards 
& Co. v. J. H. Bemis & Co., Tex., 78 8. W. Rep. 239. 

159. TAXATION—Levy of County Tax.—A levy of county 
tax by the legislature, without levy by county au- 
thorities, is valid.—Dickson vy. Burckmyer, 8. Car., 46 8. 
E. Rep. 343. 

160. TAXATION—Liquors in Bonded Warehouse.—Taxa- 
tion of liquors in bonded warehouse, provided for by 
Laws Md. 1892, p. 944, ch. 704, as amended by Laws 1900, 
p. 477, ch. 820, held within the powers of the state.—Car- 
stairs v. Cochran, U. 8.8. C.,24 Sup. Ct. Rep. 318. 

161. TORTS—Act of Ged.—No liability attaches to any 
one for damages caused by the act of God, unless by his 
wrongful acts he has accelerated the forces of nature.— 
Axtell v. Northern Pac. Ry. Co., Idaho, 74 Pace. Rep. 
1075. 

162. TorTsS—Recording Deed.—The recording of an 
absolute deed given as a mortgage held not a wrongful 
act by grantee or a conversion of the deed.—Knowles v. 
Knowles, R. I., 56 Atl. Rep. 775. ° 





163. TRADE-MARKS AND TRADE-NAMES—Infringement. 
—A trade-mark for a medicine, consisting of directive 
words, also descriptive of the class of remedies, in con- 
nection with a picture, is net infringed by the use of 
‘such words alone,or in combination with a different 
picture.—Bickmore Gall Cure Co. v. Karns Mfg. Co., U. 
8. C. C., W. D. Penn., 126 Fed. Rep. 573. 

164. TRIAL—Summarizing Pleadings.—It is not error in 
instructions to summarize the pleadings, without charg- 
ing on a theory of the defense not set up in defendant’s 
plea, where a charge thereon is not requested.—Kagle & 
Phenix Mills v. Herron, Ga., 468. E. Rep, 405. 


165. TRUSTS—Real Estate in Other State.—The courts 
of Rhode Island will not advise trustees as to theirduties 
in the administration of the trust concerning real estate 
located in Massachusetts.—Thayer v. Fairchild, R. 1., 56 
Atl. Rep. 773. 

166, UsuRY—Broker’s Commissions.—A loan at the full 
legal rate of interest held not usurious by reason of 
commissions charged by a broker negotiating the same, 
—Gantzer v. Schmeltz, Ill., 69 N. E. Rep. 584. 

167. VENDOR AND PURCHASER—Compensation for De- 
ficiency of Land Conveyed.—A claim for compensation 
for deficiency in quantity of land conveyed by a deed 
where the price has been paid, is a personal demand, 
subject to limitations.—Maxwell v. Wilson, W. Va.,46 8 
E. Rep. 349. 

168. VENDOR AND PURCHASER— Waiver of Perform- 
ance.—Though a contract for the sale of land provides 
for payment on a day certain, yet, if the vendor is no 
then able to pass good title, equity will relieve against 
a failure to pay on that day.—Wheeling Creek Gas, Coal 
& Coke ©o. v. Elder, W. Va., 46 8. E. Rep. 357. 

167. WATERS AND WATER CoURSES—Use of River.— 
Bona fide sale of property, which may be put to a lawful 
purpose, cannot be forbidden in decree enjoining de- 
fendants from using it in a way constituting a nuisance. 
—Yuba County v. Kate Hayes Mim. Co., Cal., 74 Pac. Rep. 
1049. 

170. WILLS—Construction.—A bequest of 20 shares of 
stock in a certain bank held to refer to stock owned by 
the testatrix at the time of making her will, and not to 
such stock generally.—Drake v. True, N. H.,56 Atl. Rep. 
749. 

171. WILL8S—Conveyance of Life Estate.—The unsound- 
ness of mind of a grantor when she executed a deed, 
pursuant to the terms of a will, in goed faith end for 
full value, is no ground for setting aside the conveyanee. 
—Barker v. Clark, N. H., 56 Atl. Rep. 747. 

172. WILLS—Fraudulent Conveyances.— Complaint to 
have trust declared in property conveyed by mother to 
son under circumstances amounting to actual fraud held 
not bad for uncertainty.—Becker v. Schwerdtle, Cal.,74 
Page. Rep. 1029. 

173. WILLS— Legatee, Whether by Purchase or De- 
scent.—Where a legatee took the principal of a deposit 
by purchase under the will of her grandfather, and not 
by descent as heir at law of her father, who was the life 
tenant, the deposit was not liable for her father’s debts 
or for expenses of administering his estate.—Thayer v. 
Fairchild, R. I.,56 Atl. Rep. 773. 

174. WITNESSES—Self-Incrimination.— Self-incrimina- 
tion of accused held not affected by introduction against 
him of private papers found in the execution of a search 
warrant.—Adams v. People of State of New York, U. 8. 
8. C., 24 Sup. Ct. Rep. 372. 

175. WITNESSES—Transactions With Decedent— Un- 
der Civ. Code, § 5269, par. 5, the agent of a party opposed 
to the grantee in a deed from the decedent cannot testify 
as to transactions with the decedent.— Hendrick v. 


4 Daniel, Ga., 468. E. Rep. 438. 


176. WORK AND LABOR—Claim Against Estate.—Per- 
sonal services, board, lodging, etc., held to have been 
received under circumstances giving a legal right to 
compensation, and not under circumstances merely 
jeaving an expectaticn of voluntary compensation by 
will.—Winfield vy. Bowen, N.J., 66. Atl. Rep. 728. 








